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AGENDA 
 

Malpractice Traps for Lawyers Handling Personal Injury Cases 
 
 

8:30 a.m. to 9:00 a.m.  Registration / Check-In 
 

9:00 a.m. to 10:30 a.m.    Moderated Panel 
 

10:30 a.m. to 10:45 a.m.   (Break) 
 

10:45 a.m. to 12:00 p.m.   Moderated Panel 
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SCENARIO AND ISSUES FOR DISCUSSION 
  
At the time of the accident, Peter Plaintiff was driving with his wife and 8-year old son.  
The accident occurred at a controlled intersection. Peter Plaintiff approached the 
intersection and had a green light. Peter Plaintiff proceeded through the green light and 
was hit by a vehicle, which presumably ran a red light. Peter Plaintiff was speeding as 
he proceeded through the intersection. The driver of the vehicle who hit Peter Plaintiff 
and his family was an individual driving a meal delivery van for a community senior 
center. 
  
Peter Plaintiff hurt his arm on the steering wheel and suffers from a broken wrist. His 8-
year old son, Michael Plaintiff, was not wearing his seatbelt, and was in the front seat. 
The airbag inflated. It broke his rib and collapsed his lung. Patricia Plaintiff, the mother, 
suffered a cervical strain. 
  
As a result of the injuries, Peter Plaintiff, a concert pianist, is unable to play the piano. 
Michael Plaintiff was hospitalized in critical condition for several weeks. Patricia Plaintiff 
was examined in the emergency room and discharged with a recommendation of 
treatment for symptoms of cervical strain and had no follow-up treatment. 
  
The police were not called to the scene of the accident and no police report was filed. 
There were no other witnesses to the accident. The Plaintiffs obtained the name and 
phone number of the individual who was driving the van, but did not note the exact 
name of the business the van driver worked for. 
  
The Plaintiff family comes in to see Larry Lawyer several days before the statute of 
limitations runs. The Plaintiffs are Larry Lawyer's new next door neighbors. Peter 
Plaintiff's brother is an insurance agent, so the Plaintiffs have good insurance coverage.  
  
Larry Lawyer has just started a new job as an associate in a law firm which specializes 
in business litigation and tax. He is licensed in Oregon, but has only been in private 
practice for 1 day. Prior to his position at the firm, he worked as corporate counsel for a 
Washington utility company. He is paid a base salary by the firm and also receives a 
percentage of all new business brought into the firm. 
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QUESTIONS AND ISSUES FOR DISCUSSION 
  
1.      Larry Lawyer is new to personal injury work.   
  
ISSUES FOR DISCUSSION: 
  

1. What is the standard of care? 

2. Is it different for a new lawyer, or a lawyer who does only an occasional personal 
injury case? 

3. How does advertising affect the standard of care? 

4. Does Larry Lawyer have adequate experience to handle the case? 

5. Does he have adequate time? 

6. Should he associate counsel? 

7. How is associating counsel different than talking a case over with a colleague? 

8. How is it different than hiring a "consultant?" If you are a "consultant" only in the 
case, what does that mean? How should you protect yourself? 

9. If Larry Lawyer referred the case out, could he get a referral fee? 

10. What if he doesn't do any work? 

11. Does he have to disclose to his client what the fee split is based on? 

12. What pitfalls go along with doing work for friends? 

13. What criteria should you use when accepting cases? 

14. Should these criteria also be used for friends and relatives? 

15. When does the attorney-client relationship attach? 
  
RESOURCES:  
  

● Properly Screening Clients Helps to Avoid Malpractice Claims, by Dee Crocker, 
May 2004, In Brief 

 

 

 

 

 

 

  
 

2.      Larry Lawyer needs to figure out who his clients are, and whether he can 
represent them against the defendants.   
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ISSUES FOR DISCUSSION: 
  

1. Who are Larry's clients? 

2. Has he done a conflict check for defendant(s)? 

3. What conflicts of interest arise when an attorney represents multiple clients such 
as passenger and a driver? 

4. When can these conflicts of interest be waived? 

5. What must an attorney do in order to waive these conflicts? 

6. Are the conflict rules for friends and family the same as for strangers? 

7. What conflicts of interest arise between the multiple plaintiffs? 

8. What problems are inherent in a potential verdict in excess of the defendant's 
coverage limits?  

9. If Larry Lawyer wants to settle the case, what else should he do? 
  
RESOURCES: 
  

● Checklist 1 - Multiple Current Client Conflict Disclosure and Consent, Oregon 
State Bar  

● Checklist 2 - Former Client Conflict Disclosure and Consent, Oregon State Bar 
 

 

 

 

 

 
  
3.      Larry Lawyer is meeting with the Plaintiff family.   
  
ISSUES FOR DISCUSSION: 
  

1. What should be contained in the initial retainer agreement? 

2. What statute governs contingent fee agreements? 

3. What should be in a fee agreement? 

4. Should clients pay for costs before the end of the case? 

5. What are the benefits of using a client intake form, and getting the client's 
signature on all pertinent papers including medical authorizations and retainer 
agreements at the initial interview? 

6. What is an engagement letter and why it is important? 
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7. If Larry Lawyer wants the Plaintiffs to sign a retainer agreement in his office - 
what else should he do? 

8. If Larry Lawyer and the Plaintiffs choose to have the pertinent papers signed 
later, what should Larry Lawyer do to protect himself? 

9. What costs can the lawyer advance? 
  
RESOURCES: 
  

● Sample Contingent Fee Agreements  
● Sample Engagement and Retainer Agreements 

  
 

 

 

 

 

 
 

4.      Larry lawyer is really anxious to impress the Plaintiffs. He feels they have 
an excellent case.  

  
ISSUES FOR DISCUSSION: 
  

1. How do you evaluate the case for the client so they understand it and also don't 
think you are guaranteeing results? 

2. Should you tell the client what the case "is worth" at the first interview or first 
meeting? 

3. Should you give the client an idea of how much time the case will take? 

4. If someone else is paying your fees (example: insurance company), what do you 
have to tell the client? 

5. If you are restricted in ·some way in case preparation (either from plaintiff side or 
defense lawyer guidelines from an insurance company), what should you do to 
protect yourself? 

6. What do you do if you feel something needs to be done, and your client doesn't 
want to pay? 

7. How can the lawyer protect himself by documenting the file? 

8. Why is this important for the client and for the lawyer as well? 
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5.      Larry Lawyer now has the case. He also has a lot of tax work to do, since it 
is still tax season.   

  
ISSUES FOR DISCUSSION: 
  

1. Why is it important to act fast once the case is accepted? 
 

 

 

 

 

 
  
6.      Larry Lawyer realizes that his clients, the Plaintiffs, have serious injuries. 

He recently learned that the driver may have taken the van without 
permission, and that the driver has no insurance. His clients have medical 
bills that must be paid immediately.   

  
ISSUES FOR DISCUSSION: 
  

1. What are PIP benefits and how do they apply? 

2. Can Larry Lawyer get information about the defendant's limits if Larry Lawyer 
hasn't sued yet? How can you be sure you have all applicable insurance 
policies? 

3. What are underinsured motorist coverage and uninsured motorist coverage and 
when do they apply? 

4. What time limits apply to UM and UIM cases? 

5. Do the tortfeasors liability limits have to be exhausted first? 

6. Does it matter when the policy was issued? 

7. Do you need authorization from the UIM carrier in order to settle? Why is it 
important to read the UIM policy before settling the underlying PI case? 
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8. Does a party's general liability umbrella policy ever come into play? 

9. Do UIM limits match liability limits? 
  
RESOURCES: 
  

● What You Need to Know About PIP and UM/UIM Claims, Thomas D’Amore & 
Emily Terriquez, September 2011, In Brief 

● Insurer’s PIP Rights Limited to Statutory Recovery, Joel DeVore, May 2008, In 
Brief 

 

 

 

 

 

 
  
7.      Larry rushes over to the courthouse and hands the complaint to his friend 

Jim, a clerk for the presiding judge.    
  
ISSUES FOR DISCUSSION: 
  

1. Will giving the complaint to the judge's clerk constitute "filing?" 
  
Larry isn't exactly sure of the business name on the van. He thinks he saw the word 
Oregon on the van. 
  
ISSUES FOR DISCUSSION: 
  

2. How does Larry figure out who to serve? 
  
Larry Lawyer has tried and tried to serve the driver personally. He just can't find him. 
  
ISSUES FOR DISCUSSION: 
  

3. What must he do to use substitute service pursuant to ORCP 7D? 

4. Does the plaintiff ever have more than 60 days to serve a summons? 
  
RESOURCES: 
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● Filing and Service Tips and Traps, Beverly Michaelis & Sheila M. Blackford, 
February 2006, In Brief 

● Service of Process Checklist - Oregon Courts, PLF Practice Aid 
 

 

 

 

 

 
  
8.      Larry Lawyer has· just realized that the accident occurred in Washington 

when the Plaintiff family lived there.   
  
ISSUES FOR DISCUSSION: 
  

1. What time limits apply? 

2. Should Larry handle the case? 

3. What could Larry do? 

4. What if the case had occurred in California? 
 

 

 

 

 

 
  
9.      Larry Lawyer discovers that the driver of the van was working for the State 

of Oregon at the time of the accident.   
  
ISSUES FOR DISCUSSION: 
  

1. Who can the plaintiff's attorney speak to at the State? 

2. Should Larry Lawyer speak to witnesses himself, or have someone else do it? 

3. What are the pros and cons of each approach? What are the ethical 
implications? 

4. Should Larry Lawyer confirm the witnesses testimony with a letter? Should he 
ask for corrections? 
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5. Since the additional defendant is a government entity, what statute of limitation 
applies to the minor's claim? 

6. How to find out who to give notice of the claim? 

7. Suing individuals?  (protecting from Clark) 
8. Suing bars and ski resorts? 

9. Serve broadly and within 60 days. 
  
RESOURCES: 
  

● Communicating with Represented Persons: Current and Former Employees of 
State Agency, Oregon Formal Ethics Opinion 2005-152 

 

 

 

 

 

  
 

10.    Larry Lawyer found out that the driver was not an employee of the state, 
the driver had stolen the State of Oregon van. Larry Lawyer .also finds out 
that the driver died of a sudden drug overdose.   

  
ISSUES FOR DISCUSSION: 
  

1. What can the plaintiff's attorney do if no probate is opened? 

2. What if insurance proceeds are inadequate for claim (ORS 115.005 and 115 
.325)? 

  
RESOURCES: 
  

● New Tort Liability Limits Against Public Bodies Effective July 1, 2010, Bruce C. 
Miller, November 2010, In Brief 
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11.    Larry Lawyer gets fired. Plaintiff family wants "their" file.  
  
ISSUES FOR DISCUSSION: 
  

1. Should Larry just turn "his" file over to the client? 

2. Is the client entitled to a copy of the file? 

3. Whose file is it? 

4. Who pays for the copies? 

5. How long should you keep "your" file? 

6. If client goes to a new lawyer, do you have to bring that lawyer "up-to-speed?" 
Should you? 

7. Can you sue your client for fees or costs? Should you? 
  
RESOURCES: 
  

● File Retention and Destruction, PLF Practice Aid 

● Client Property: Photocopy Charges for Client Files, Production or Withholding of 
Clients, Oregon Formal Ethics Opinion No. 2005-125 

● Client Property: Attorney Liens, Oregon Formal Ethics Opinion No. 2005-90 
 

 

 

 

 

 
 
  
12.    Larry Lawyer made amends with the Plaintiffs and they re-hired him. 

Midway into the case, Peter Plaintiff informs Larry Lawyer that they have all 
been in a second accident. This second accident resulted in nearly 
identical injuries to the first accident.   

  
ISSUES FOR DISCUSSION: 
  

1. What damages are recoverable in the second accident? 

2. What ethical responsibilities does the lawyer have? 
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13.    Michael Plaintiff's condition got worse and worse and he died in the 
hospital.   

  
ISSUES FOR DISCUSSION: 
  

1. How are the scope of damages and time limitations affected? 

2. If the case is a wrongful death case, how do you know how to distribute the 
proceeds? 

3. Assume Peter Plaintiff's injuries were severe. and he died as a result of the 
accident. What if he had a will that contradicted the statutory· distribution? 

  
RESOURCES: 
  

● ORS 30.020, Wrongful Death 

  
 

 

 

 

 

 
 

14.    Larry Lawyer is really on a roll now. He is thinking about settling with the 
driver, and pursuing the State.  

  
ISSUES FOR DISCUSSION: 
  

1. Discuss settlements with more than one tortfeasor. If Larry Lawyer wants to 
preserve his action against one tortfeasor, what must he do? 

2. What affect does the UM carrier have on the settlement? 

3. What is a Mary Carter Agreement? Are they permissible? 
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4. Can he enter into a covenant not to sue? What disclosure is required? 
 

 

 

 

 

  
  
15.    Peter Plaintiffs wrist never got better and Mrs. Plaintiff was busy caring for 

their ill parents and young children. The Plaintiffs ended up on welfare. 
Larry Lawyer is ready to settle the case.   

  
ISSUES FOR DISCUSSION: 
  

1. What is the impact of a lump-sum settlement on the welfare grant? 
  
RESOURCES: 
  

● PI Settlements and Welfare, Karen Berkowitz, June 2011, In Brief 
 

 

 

 

 

  
 

16.    Larry Lawyer is really happy. He received a settlement offer from the 
Defendant. Unfortunately, he hasn't spoken to the Plaintiffs since the first 
interview, which was two years ago.  

  
ISSUES FOR DISCUSSION: 
  

1. Has Larry Lawyer clarified with Plaintiffs that medical bills must be paid out of the 
settlement? 

2. What if the Plaintiffs don't want to pay a specific doctor or lien? What if Plaintiffs 
want Larry Lawyer to give them all the money now? 
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3. What if Larry Lawyer has an arrangement for referrals from the 
doctor/chiropractor? Does he have to disclose this to the Plaintiffs? 

4. What if the Plaintiffs instruct Larry Lawyer not to pay the bill? 

5. Can Larry Lawyer settle some of the PI case and leave the bill disputes for later? 
Should He? 

6. Will the Plaintiffs be covered for future medical bills through their private 
insurance carrier even if they recover from a third party? 

7. What are the Medicare implications? 
  
RESOURCES: 
  

● Settlement or Judgment Disbursal Checklist for Payment of Medical Bills or 
Liens, November 2009, PLF Practice Aid 

● Sample Letter to Transmit Settlement Accounting, November 2011, PLF Practice 
Aid 

● Sample Settlement Accounting, February 2010, PLF Practice Aid 

● Client Funds: Obligation of Lawyer to Client Creditors and PIP Carrier, Oregon 
Formal Ethics Opinion No. 2005-52 

  
 

 

 

 

 

 
 

17.    Settlement & Client Relationship.   
  
ISSUES FOR DISCUSSION: 
  

1. The lawyer recommends settlement but the client does not want to settle. 
2. Do the PIP benefits get re-paid out of this settlement? Does it matter when the 

Plaintiff's policy was issued? 

3. Do any insurance carriers have to consent to this settlement? 

4. How should Larry Lawyer make sure he has the correct amounts before 
disbursing the settlements? 

5. Should the Plaintiffs sign the settlement disbursal? 

6. Are there tax consequences if the plaintiff receives emotional distress or punitive 
damages? 
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7. Can Larry Lawyer alter his fee agreement in the middle of representation? 

8. What happens if Larry had a contingent fee agreement and he wants to withdraw 
half-way through the case? 

  
 

 

 

 

 

 
  
18.    As Larry Lawyer continues to work with the Plaintiff family, a few things 

become more clear. Although the son is only 8 years old, he has much 
maturity and wishes to save all his money. The parents wish to spend it 
now.   

  
ISSUES FOR DISCUSSION: 
  

1. What should Larry Lawyer do if the minor wants the money protected from the 
parents and the parents wish to spend it now? What if the minor wants to 
proceed with the UIM claim and the parents do not want to because they fear 
that higher premiums will result? 

2. What are the conflicts that are involved? 

3. How can the assets be protected? 

4. Should the personal injury attorney be the conservator? 

5. Who does the conservator represent? 

6. Who should the check be made payable to? 

7. What should the lawyer do to reduce his or her own risk? 
  
RESOURCES: 
  

● Settlements for Minors - 2009 Legislative Changes, Brooks F. Cooper, November 
2010, In Brief 
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19.    Larry Lawyer took the case to trial and received a judgment against the 
Defendants. He wants to make sure he has a lien against the individual 
Defendants.   

  
ISSUES FOR DISCUSSION: 
  

1. What does he have to do (1) in the county of the judgment and (2) elsewhere? 
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PROPERLY SCREENING 
CLIENTS HELPS TO AVOID 

MALPRACTICE ClAfMS 
Experknced attorrteys know that agreeing to rep

resent every prospective Client who walks tlJxough 
tbe door· cart only lead to trouble. Careful screening 
of clients and' cas�s yie1dsa more profitable practice 
and also .reduces the likelihood oJ malpractice. 

Client and 'case screening should follow a three
pronged analysis. Attorneys need to weigh the ethi.
cal implications, professional liability Consider� 
ations, .and business develoPIllent risks or opportu� 
riities of each potential c·ase. T�is article focuses 
only on the second part of the, analysis � the issue� 
that can. trigger malpractice claims. 

Before you a.gree to represent a hew client, ·.do 
yourself and the client an eno'rmousfavor � take the 
time to evaluate the clierit-and the matter by askihg 
yourself the following questions: 

1. Is the case outside the scope of my practice? 
Many malpractice claims are caused by 
accepting cases outside the attorney's expertise. 
If you normally handle estate planning; agreeing 
to represent your neighbor iit .his or her divorce 
may be the bigges.t mistake of your career. If you 

. want to expand your practice to a new area of 
la'Y, consider associating . qualified co-counsel. 
Always ask yourself whether a few thousand' 
dollars in fees is worth a potenti.al malpractice 
claim and damage to your reputation , 

2. Will I have the time and resources to. devote to . . ,' -, . . 
the case? Having too l·arge a caseload can lead to 
malpractice clainis. Before agreeing to represent a 
new client; exam"ine your currentcaseload and 
decide whether you 'have the time and en.ergy to 
commit to the potential Client and case. 

. . 

3., Can the client afford, to hire llie? .Many 
rrialpracfice c1aims are generated by a fee dispute 
� ah attorney sues a dientfor fees and the client 
countersues for malpractice, Represertting. a 
c1ic::ntwho .canno·t afford your fees ls� a no-win 
situation. Even ° if you provide .the· 'highest 
quality legal' services, tb� dierit will stiii ·be 
unhappy' with your bil1 .. Youmayalso.be forced 
to cut cOrners in hiring :exjJerts orperfbHnirig 
necessary research . because the,. dient ls 
unwiUing or unable to pay for th�se servi,ces: 

:..�- ,., ::-

.. -, ' 

'e}.". ,?:ortitlM:' 0:', :: 
:( .. " 

Also consider that s9me cases are not worth 
your while, even if the ciient can afford' to pay , 

4. lias the clt.ent consulted other attorneys 
regarding this matter? In many malpractice 
claims, the attorney being sued IS the third or 
fourth attorney who represented the client. If the 
client has fired the prior attorney, what are the 
chances the. client win be dissatisfied with your 

handling of the matter? Try to ascertain why the 
of her attorney did not take the case or why the . . , I 

dient was .dissatisfied, Ask the client's 
permission to discuss the case with the previous 

. attorney. Some important clues may surface as to 
whyyClu shouldn�t take the case either. 

A client who changes· lawyers may be trying to 
avoidpaying legal fees. If you decide to take the 
case, geta retainer. 

5. Do.es the. client have unrealistic expectations? 
Beware of .cliertts with unreasonably high 
expeCtations, If the client believes. the caSe· is a 
"milli6n-dolHlr gold mine," you likely will never 
achi�ve a satisfactory result for the client. 

6. Is the client pursuing the case on principJe 
illone? No amount of money will satisfy a client 

. ,who is proceeding on principle alone.; Approach 
with cautiohthe angry Client bent on avenging 
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the alleged wrongs of the o.pposing part)' , 

7. Does the client seendrrational, linr'easonable, 
or overly emotional? Your. clienCsco'operatlon 
i's essential for adequate representation: If the 
client is unable to assist YOll, withholds 
information, or chang�s the. facts of the case, 
iou cannot adequately represent his or her best 
interests. In addition, emotionally distraught 
cHents sometini�s make decisions' they later' 
regret. For exaniple, il, .corporate clieIitmaf tell an 
attorney to settle a case at an costs to avoid,bad 
pubIlcity and later become upset over the 
amount being paid in settleIIlent. 

8. Has the client come to me:it the last minute? 
Many malpractice claims .are filed because .time 
was of the essence and the attorney failed to 
name the proper defendant.. Do not let a 
prospective client pressure you into accepting a 
case simply because a deadlIne is approaching. 

If you cannot properly investigate the case, you 
cannot adequately' represent the client. The 
client's failure to act in a timely manner isn't 
your problem '- unless you accept the case. 

9. Is the client's integrity questionable? 
Investigating the background of new clients 
before agreeing to represent them can be a good 
practice. Corpora'te attorneys should exercise 
extreme caution with startup ventures,Is your 
client honest and financially secure? If not, 
unhappy investors might seek relief from you if 
the deal falls through; 

10. Am I positive no conflict of interest exists? 
Thoroughly checking for conflicts before 
accepting. a new case is critical! Maintaining a 
comprehensive conflict database. will provide the 
information needed at the engageme nt stage. 
Remember, not all conflicts can be Waived by the 
client: 

11. Am,I beinginfluenc.ed by a refen;al? Feelings of 
flattery or obligation' .are not sufficient reasoris 
to take, a case. DQ .hot .risk your career ,md 
reputation simply be caus.eyou do not want to 
offend the person who :rna,de the' referral. 

12. Would Ibe comfortable working with this 
elient? Many claims are initiated because" the 
attorney avoided communication with the. client . 

. You don't have to become the client's friend but 
. you will be more inclined to take the client's �alls . . 

if you gemiinefy enjoy working with him or her. 

13. Do I realiywant this case? Most attorneys 
overlook this obVIOUS guestioh1 but it bears 
asking. Just beca)lse you practice in a particular 
area of law doesn't mean you must take every 
case that falls in your specialty. Trust yo.ur 
Instincts. 

In addition to asking these questions and paying 
attention to the Hred flags," review past problem cli
ents: You may find that a particular type of client or 
a specific 'type of legal matter tends to cause you 
trouble. Try to. avoid repeating these situations. 

If you decline representation, send a 
nonengagement letter that clearly states your deci
sion not to represent the party. A void giving any 
opinion about liability or indic:;atiilg that the case 
lacks merit. If applicable, point out that a critical 
deadline is approaching and other counsel should be 
consulted immediately , but do not mention specific 
dates because circumstances unknown to you could 
alter the deadline. 

When clients are concerned, an ounce of preven
tion truly is worth a pound of cure. Declining a case 
you don.'t want frees your time for other cases you 
do want. It also frees the client to find a more enthu
'siastic advocate and gives you control over your 
work life. It's a win-win situafion! 

Dee Crocker 
PLF Practice Management Advisor 

" 
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CHECKLIST 1—MULTIPLE CURRENT CLIENT

CONFLICT DISCLOSURE AND CONSENT

     1. Do You Have Two or More Current Clients?

— If “yes,” proceed to question 2.
— If “no,” disclosure and consent is not required, but consider sending
“nonengagement” letters. Also consider whether, if a former client is
involved, the former client rules may apply. If so, proceed to the “former
client conflict disclosure and consent checklist.”

     2. Are the Clients’ Interests Directly Adverse?   (For example, are they buyer
and seller in the same transaction; multiple criminal defendants, divorcing
spouses, or the like?)

— If “yes,” the conflict is not waivable; you may not undertake the
representation.
— If “no,” proceed to question 3.

     3. Are the Clients’ Interests Currently Aligned?

— If “yes,” proceed to question 4.
— If “no,” consider whether the areas where their interests are not aligned
may be isolated outside your representation and separately agreed upon by
them. If they can, proceed to question 4; if not, you may not undertake the
representation.

     4. Is Disclosure and Consent Necessary?

— The answer to this question is almost always “yes;” even if no conflict is
present and none is foreseeable, it is better to go through the process now,
and update later if necessary. Go to question 5.

     5. Have You Discussed the Conflict Issues with All of the Clients?

— If “yes,” proceed to question 6.
— If “no,” proceed to question 6, but consider the benefits of confirming the
consent in writing instead of having the initial request come in letter form.
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     6. Have You Prepared and Sent the Letters “Contemporaneously with Any
Consent”?

— If “yes,” proceed to question 7.
— If “no,” your consent may be invalid.

     7. Does Your Letter Plainly and Clearly Identify the Clients, the Issues
Involved, and the Terms of the Consent That Is Sought?

— If “yes,” proceed to question 8.
— If “no,” your consent may not be consistent with what you think it is.

     8. Does Your Letter Identify How the Clients’ Interests Are Or May Be
Different?

— If “yes,” proceed to question 9.
— If “no,” work on the letter some more and repeat this question.

     9. Does Your Letter Discuss the Effects Multiple Client Representation May
Have on Attorney-Client Privilege?

— If “yes,” proceed to question 10.
— If “no,” work on the letter some more and repeat this question.

     10. Does Your Letter Recommend That Each Client Seek Independent Counsel
to Determine If Consent Should Be Given?

— If “yes,” proceed to question 11.
— If “no,” work on the letter some more and repeat this question.

     11. Are All Necessary Parties Sent a Letter, and Does it Include a Place for the
Client to Sign the Consent and Return it to You?

— If “yes,” proceed to question 12.
— If “no,” work on the letter some more and repeat this question.

     12. If There Are Special Issues That Are Part of the Consent (Such as
Limitations on the Scope of Your Representation, Who Will Work on the Matter,
and Future Waivers), Are Those Discussed in the Letter?

— If “yes,” you are done and have complied with DR 10-101(B).
— If “no,” work on the letter some more and repeat this question.
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CHECKLIST 2—FORMER CLIENT CONFLICT DISCLOSURE AND CONSENT

     1. Have You Been Asked to Represent a Current Client in a Matter Where the
Current Clients’ Interests Are Adverse to Those of a Former Client?

— If “yes,” proceed to question 2.
— If “no,” disclosure and consent is not required.

     2. Does the Proposed Representation Involve the Same or Related Issues as
Did the Representation of the Former Client (Matter-Specific Conflict)?

— If “yes,” proceed to question 4.
— If “no,” proceed to question 3.

     3. Did Your Representation of the Former Client Provide You with
Confidences or Secrets of That Former Client That Would or Would Likely
Damage the Former Client (Information-Specific Conflict)?

— If “yes,” proceed to question 4.
— If “no,” disclosure and consent is not required.

     4. Have You Discussed the Conflict Issues with All of the Clients?

— If “yes,” proceed to question 5.
— If “no,” proceed to question 5, but consider the benefits of confirming the
consent in writing instead of having the initial request come in letter form.

     5. Have You Prepared and Sent the Letters “Contemporaneously with Any
Consent”?

— If “yes,” proceed to question 6.
— If “no,” your consent may be invalid.

     6. Does Your Letter Plainly and Clearly Identify the Current and Former
Client and the Matter-specific or Information-Specific Conflict That Exists?

— If “yes,” proceed to question 7, but remember not to reveal any of the
former client confidences to the current client.
— If “no,” work on the letter some more and repeat this question.
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     7. Does Your Letter Recommend That Each Client Seek Independent Counsel
to Determine If Consent Should Be Given?

— If “yes,” proceed to question 8.
— If “no,” work on the letter some more and repeat this question.

     8. Are All Necessary Parties Sent a Letter, and Does it Include a Place for the
Client to Sign the Consent and Return to You?

— If “yes,” proceed to question 9.
— If “no,” work on the letter some more and repeat this question.

     9. If There Are Special Issues That Are Part of the Consent, Such as Who Will
Work on the Matter, Are These Discussed in the Letter?

— If “yes,” you are done and have complied with DR 10-101(B).
— If “no,” work on the letter some more and repeat this question.
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02/22/13 Revision 

 Oregon State Bar  
 Model Explanation of Contingent Fee Agreement 
 
 
 This is an explanation of your Contingent Fee Agreement with us. Please read it and sign it 
before you sign the Agreement. 
 
 The Contingent Fee Agreement says: 
 
  1. We agree to handle your case. 
 
  2. If we handle your case to completion and do not recover any money for 

you, you do not have to pay us for our services. 
 
  3. If we handle your case to completion and recover some money for you, 

you must pay us for our services. Our fee will be a percentage of what we 
recover for you. The percentage is set forth in the Contingent Fee 
Agreement. 

 
  4. If we advance money for filing fees, witness fees, doctors' reports, court 

reporters' services or other expenses on your behalf (lawyers selects one): 
    you must repay us whether the case is won or lost; or 
    you must repay us only if we recover money for you; or 
    you do not need to repay us regardless of the outcome of your case. 
 
  5. You may cancel the Contingent Fee Agreement by notifying us in writing 

within 24 hours after you sign it. 
 
  6. If you cancel the agreement within the 24-hour period, you will have no 

obligation to us. 
 
 I have read the foregoing explanation before signing a Contingent Fee Agreement with 
      . 
(Name of Lawyer or Firm) 
 
  
 
   
 Client's Signature 
    
 Date 
 

RESOURCES // 7



Page 1 of 3 [3/2013] PROFESSIONAL LIABILITY FUND (1 CONTINGENT FEE AGREEMENT WITH OR BAR EXPLANATION.DOC) 

 

CONTINGENT FEE AGREEMENT 
(Sample – Modify as appropriate) 

 
 
I, [Client], hereby retain [Attorney], Attorney at Law, to represent me for the purpose of 
recovery of damages arising out of an accident or incident occurring on [date], at 
[location]. 
 
I agree to pay the actual expenses reasonably incurred by my attorney on my behalf.  
These expenses may include filing fees, service fees, witness fees, doctors’ reports, 
medical records, court reporter fees, court trial fees, photocopying costs, long-distance 
telephone calls, postage, witness fees, mileage fees, and other necessary court and 
office costs.  My attorney will not incur costs of more than [dollar amount] without first 
notifying me. 
 
With my consent, my attorney may employ investigators and experts as may be 
required to prepare, pursue, and litigate my case.  I will pay all fees and expenses 
charged by the investigators and experts.  My attorney is authorized to pay the 
investigators’ or experts’ fees or expenses from the funds I deposit with the attorney or 
from the proceeds of any settlement or judgment in my case. 
 
I agree to pay my attorney from the proceeds of any recovery according to the following 
schedule: 
 

25% of all sums recovered if settlement is negotiated before filing of the 
complaint; 
331/3% of all sums recovered if settlement is negotiated before commencement 
of trial or arbitration hearing; 
40% of all sums recovered during or after trial or arbitration has commenced. 
ASums recovered@ means [insert appropriate language]. 
 

If no recovery on my behalf is made, I am not liable for attorney fees to my attorney but 
will be responsible only for the actual expenses incurred by my attorney.  I have 
deposited [dollar amount] with my attorney, which is to be used toward costs and other 
expenses. 
 
No fee will be charged for assistance to me in obtaining recovery of benefits under my 
insurance policy for Personal Injury Protection (PIP), unless PIP benefits are denied by 
my insurance company.  My attorney may charge the percentage fee based on the 
above schedule on any PIP benefits collected after a denial by my insurance company.  
Also, if my insurance company agrees, my attorney may collect a percentage of the 
subrogated proceeds paid by the party at fault to my insurance company. 
 
My attorney may assign all or any portion of the work to be performed in my case to an 
associate or to other attorneys in the firm, and may use paralegals or others working 
under my attorney’s supervision.  In the event of my attorney’s death, disability, 
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impairment, or incapacity, I agree that another attorney appointed by my attorney can 
protect my rights and help close my attorney’s practice. 
 
My attorney agrees to send me copies of all documents filed in my case, all 
correspondence, and any and all other printed materials for my personal file.  My 
attorney will also keep a copy of all information for [his/her] file.  When my attorney has 
completed all the legal work necessary for my case, my attorney will close [his/her] file 
and return all my original documents to me.  My attorney will then store [his/her] file for 
approximately 10 years after my case is closed.  After that time, my attorney will destroy 
[his/her] file. 
 
My attorney agrees to provide conscientious, competent, and diligent services, and I 
agree to cooperate with my attorney and others working on my case by keeping 
appointments, appearing for depositions, producing documents, attending scheduled 
court appearances, and making all payments required under this agreement.  I also 
agree to keep my attorney informed of any change of address or telephone number 
within five days of the change.   
 
This agreement does not cover attorney’s fees in the event of an appeal or retrial. 
 
I AM ENTITLED TO RESCIND THIS AGREEMENT WITHIN 24 HOURS AFTER 
SIGNING, UPON WRITTEN NOTICE TO MY ATTORNEY.  
 
(Please read the explanation on the following page before signing.) 
 
SIGNED by me on       ,   . 
 
APPROVED: 
 
 
    
[Attorney]      [Client] 
 
 
Enclosure 
 
 
[NOTE: This is a sample form only.  Use of this agreement will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a malpractice 
action.] 
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 Oregon State Bar  
 Model Explanation of Contingent Fee Agreement 
 
 
 This is an explanation of your Contingent Fee Agreement with us. Please read it and sign it 
before you sign the Agreement. 
 
 The Contingent Fee Agreement says: 
 
  1. We agree to handle your case. 
 
  2. If we handle your case to completion and do not recover any money for 

you, you do not have to pay us for our services. 
 
  3. If we handle your case to completion and recover some money for you, 

you must pay us for our services. Our fee will be a percentage of what we 
recover for you. The percentage is set forth in the Contingent Fee 
Agreement. 

 
  4. If we advance money for filing fees, witness fees, doctors' reports, court 

reporters' services or other expenses on your behalf (lawyers selects one): 
    you must repay us whether the case is won or lost; or 
    you must repay us only if we recover money for you; or 
    you do not need to repay us regardless of the outcome of your case. 
 
  5. You may cancel the Contingent Fee Agreement by notifying us in writing 

within 24 hours after you sign it. 
 
  6. If you cancel the agreement within the 24-hour period, you will have no 

obligation to us. 
 
 I have read the foregoing explanation before signing a Contingent Fee Agreement with 
      . 
(Name of Lawyer or Firm) 
 
  
 
   
 Client's Signature 
    
 Date 
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CONTINGENT FEE AGREEMENT - ALTERNATE 
(Sample – Modify as appropriate) 

 
 
I, [Client], hereby retain [Attorney], Attorney at Law, to represent me for the purpose of 
recovery of damages arising out of an accident or incident occurring on [date], at 
[location]. 
 
I agree to pay the actual expenses reasonably incurred by my attorney on my behalf. 
These expenses may include filing fees, service fees, witness fees, charges for 
obtaining doctors’ reports, the cost of obtaining medical records, court reporter fees, 
court trial fees, photocopying costs, long-distance telephone calls, postage, witness 
fees, mileage fees, and other necessary court and office costs. I understand that my 
attorney is not required to advance these expenses, and that I must provide the funds 
for these expenses.   
 
With my consent, my attorney may employ investigators and experts as may be 
required to prepare, pursue, and litigate my case. I will pay all fees and expenses 
charged by the investigators and experts. My attorney is authorized to pay the 
investigators’ or experts’ fees or expenses from the funds I deposit with the attorney or 
from the proceeds of any settlement or judgment in my case. 
 
I agree to pay my attorney from the proceeds of any recovery according to the following 
schedule: 
 
 Hourly at the rate of [Insert Hourly Rate] per hour, or: 
 

331/3% of all sums recovered if settlement is negotiated before filing a complaint 
or demand for arbitration, whichever of these two calculations will result in a 
lower attorneys fee. 
 
40% of all sums recovered after filing a complaint or demand for arbitration. 
 

ASums recovered@ means the total economic benefit obtained.  If a structured settlement 
is obtained, the fee percentage will be applied to any present payment plus the present 
value of future lump sum and periodic payments.  The percentage fee due my attorney 
will be paid in full from the sums presently received, and not out of future or periodic 
payments.   

 
This agreement does not cover attorney’s fees in the event of an appeal or retrial. 
 
No fee will be charged for assistance to me in obtaining recovery of benefits under my 
insurance policy for Personal Injury Protection (PIP), unless PIP benefits are denied or 
contested by the PIP insurer.   My attorney may charge the percentage fee based on 
the above schedule on any PIP benefits collected after a denial or contest by the PIP 
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insurer.   Also, if my insurance company agrees, my attorney may collect a percentage 
of the subrogated proceeds paid by the party at fault to my PIP insurer.   
 
My attorney may charge the percentage fee based on the above schedule against the 
claims of health insurers or other service providers, or the PIP insurer.  I understand 
that medical care providers may be entitled to be paid out of my recovery, and I 
authorize my attorney to pay these sums out of my recovery. 
 
If there is a basis for recovery of attorney’s fees in addition to my damages, I authorize 
my attorney to recover those fees.  Such attorney’s fees will work first as an offset to 
any percentage fee I owe, and if they exceed the amount of the percentage fee, then I 
will not owe any of the percentage fee and my attorney will recover the whole attorney’s 
fee. 
 
If no recovery on my behalf is made, I am not liable for attorney fees to my attorney but 
will be responsible only for the actual expenses incurred by my attorney.  
 
My attorney may assign all or any portion of the work to be performed in my case to an 
associate or to other attorneys in the firm, and may use paralegals or others working 
under my attorney’s supervision. In the event of my attorney’s death, disability, 
impairment, or incapacity, I agree that another attorney appointed by my attorney can 
protect my rights and help close my attorney’s practice. 
 
My attorney agrees to send me copies of all documents filed in my case, all 
correspondence, and any and all other printed materials for my personal file. My 
attorney will also keep a copy of all information for [his/her] file. When my attorney has 
completed all the legal work necessary for my case, my attorney will close [his/her] file 
and return all my original documents to me.  My attorney will then store [his/her] file for 
approximately 10 years after my case is closed. After that time, my attorney will destroy 
[his/her] file. 
 
My attorney agrees to provide conscientious, competent, and diligent services, and I 
agree to cooperate with my attorney and others working on my case by keeping 
appointments, appearing for depositions, producing documents, attending scheduled 
court appearances, and making all payments required under this agreement. I also 
agree to keep my attorney informed of any change of address or telephone number 
within five days of the change.   
 
My attorney has the right to resign as my attorney: (a) if the investigation of the facts 
and circumstances leads [him/her] to believe that my claim is not one that should be 
pursued; (b) if I am not truthful with my attorney or his staff; (c) if I do not fully cooperate 
with my attorney or his staff; (d) if a conflict develops between me and my attorney; or 
(e) if my attorney, cannot, in [his/her] exclusive judgment obtain adequate expert 
testimony as needed. 
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I AM ENTITLED TO RESCIND THIS AGREEMENT WITHIN 24 HOURS AFTER 
SIGNING, UPON WRITTEN NOTICE TO MY ATTORNEY.  
 
PLEASE READ THE EXPLANATION ON THE FOLLOWING PAGE BEFORE 
SIGNING. 
 
SIGNED by me on       ,   . 
 
APPROVED: 
 
 
    
[Attorney]      [Client] 
 
 
Enclosure 
 
 
[NOTE: 1.  This is a sample form only. Use of this agreement will help to establish clear expectations and 
avoid misunderstandings between you and your client. It will not, however, provide absolute protection 
against a malpractice action. 2. Practitioners should review the following pertinent OSB Ethics Opinions:  
2005-124, “Fee Agreements:  Excessive Fees, Contingent Fees, PIP Benefits,” 2005-15 “Fee 
Agreements:  Contingent Fees Paid in Installments,” and 2005-69 “Fee Agreements:  Dividing Court-
Awarded Fees with Non-Lawyer.” 

RESOURCES // 13



Page 4 of 3 [17May07 Rev 11/06] PROFESSIONAL LIABILITY FUND (8 CONTINGENT FEE AGREEMENT - ALTERNATE.DOC) 

 

OREGON STATE BAR-APPROVED 
EXPLANATION OF CONTINGENT FEE AGREEMENT 

 
 
This is an explanation of your Contingent Fee Agreement with us. Please read it and 
sign it before you sign the Contingent Fee Agreement. 
 
The Contingent Fee Agreement says: 
 

1. We agree to handle your case. 
2. If we handle your case to completion and do not recover any money for 

you, you do not have to pay us for our services. 
3. If we handle your case to completion and recover some money for you, 

you must pay us for our services. Our fee will be a percentage of what we 
recover for you. The percentage is set forth in the Contingent Fee 
Agreement. 

4. If we advance money for filing fees, witness fees, doctors’ reports, court 
reporters’ services, or other expenses on your behalf, you must repay us 
whether the case is won or lost. 

5. You may cancel the Contingent Fee Agreement by notifying us in writing 
within 24 hours after you sign it. 

6. If you cancel the Contingent Fee Agreement within the 24-hour period, 
you will have no obligation to us. 

 
I have read the foregoing explanation before I signed a Contingent Fee Agreement with 
[Name of Attorney]. 

 
              
[Date]      [Client] 
 
Enclosure 
 
 
[NOTE: This model explanation was amended from the original version and approved 
for use by the Oregon State Bar in 1996.  Practitioners are cautioned to watch for future 
changes to this mandatory model form.  Questions about the explanation may be 
directed to the Oregon State Bar General Counsel’s office at 503-620-0222 or 800-452-
8260.  See also ORS 20.340.] 
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ENGAGEMENT LETTER 
(Sample – Modify as appropriate) 

 
Re: [Subject] 

Dear [Name]: 
 
The purpose of this letter is to confirm, based on our conversation of [date], that [firm name] will represent you in [describe matter].  
We will provide the following services: [list services to be provided]. 
 
Attached for your use is information on our billing and reporting procedures.  Our fee is [dollar amount] per hour for services 
performed by lawyers of this firm and [dollar amount] per hour for services performed by our nonlawyer staff.  You will also be billed 
for expenses and costs incurred on your behalf. 
 
Our expectations of you are: [list any expectations concerning payment of bills, responses to requests for information, etc.]. 
 
This firm has not been engaged to provide the following services: [list services that are outside the scope of the representation]. 
 
I estimate that fees and expenses in this case will be [provide a realistic, worst-case estimate of fees and expenses].  Please keep 
in mind that this is only an estimate and that, depending on the time required and the complexity of the action, actual fees and 
expenses may exceed this estimate.  You will be billed for actual fees and expenses. 
 
It is very difficult to accurately predict how long it will take to conclude your case.  Generally, these cases take [provide a realistic, 
worst-case estimate of time to be spent on the case].  This is only an estimate, and the actual time required to conclude this matter 
may be greater than expected. 
 
I have enclosed a copy of the initial interview form.  If any of the information on this form is incorrect, please notify [primary contact] 
immediately.  If you have any questions about this information, please call [primary contact].  
 
My goal is to provide you with conscientious, competent, and diligent legal services.  However, I cannot achieve this goal without 
your cooperation.  This includes keeping appointments, appearing for depositions, producing documents, attending scheduled court 
appearances, and making payments as required.  It is also important that you promptly notify me of any change of address or 
telephone number so I will always be able to reach you.  In addition, I may suggest that we consult with another attorney about 
issues in your case.  Before I do this, I will discuss the issue with you and ask you to decide whether you want to retain the attorney 
as a consulting attorney on the case.  
 
I also want to protect your interests in the event of my unexpected death, disability, impairment, or incapacity.  To accomplish this, I 
have arranged with another attorney to assist with closing my practice in the event of my death, disability, impairment, or incapacity.  
In such event, my office staff or the assisting attorney will contact you and provide you with information about how to proceed. 
 
I will send you pleadings, documents, correspondence, and other information throughout the case.  These copies will be your file 
copies.  I will also keep the information in a file in my office.  The file in my office will be my file.  Please bring your file to all our 
meetings so that we both have all the necessary information available to us.  When I have completed all the legal work necessary 
for your case, I will close my file and return original documents to you.  I will then store the file for approximately 10 years.  I will 
destroy the file after that period of time.  
 
I have included a copy of this letter for you to review, sign, and return to me.  If any of the information in the letter is not consistent 
with your understanding of our agreement, please contact me before signing the letter.  Otherwise, please sign the enclosed copy 
and return it to me. 
 
On behalf of the firm, we appreciate the opportunity to represent you in this matter.  If you have any questions, please feel free to 
call.  
 
Very truly yours, 
 
[Attorney] 
[Firm] 

 
I have read this letter and consent to it. 
 
              
[Client]       [Date] 
 
Enclosures 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid misunderstandings between 

you and your client.  It will not, however, provide absolute protection against a malpractice action.] 
 

Reprinted with permission from the ABA Desk Guide to Legal Malpractice, 
published by the American Bar Association Standing Committee on Lawyers’ Professional Liability  
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ENGAGEMENT LETTER AND FEE AGREEMENT 
FOLLOW-UP LETTER TO INITIAL INTERVIEW 

(Sample – Modify as appropriate) 
 
 
Re: [Subject] 
 
Dear [Name]: 

We met to discuss your case on [date], and I have agreed to represent you in connection with [type of matter], and we 
agreed to [insert appropriate details]. 
 
Thank you for selecting our law firm to represent you in this matter. At this time, I also wish to set forth our agreement 
regarding payment of our fees. Our fees for legal services are [dollar amount] per hour, plus any expenses incurred, such as 
filing fees, deposition charges, copying costs, postage, and related expenses. We will bill you approximately monthly, 
depending on the amount of work that was done on your file during that period of time. At this point, it is difficult to estimate 
the amount of time and expense that will be necessary to adequately represent you in this case. However, as we discussed, 
we estimate the fee will be approximately [dollar amount]. We will also advise you before we do any work that will 
substantially increase the amount of fees. 
 
You have deposited [dollar amount] with us for fees and costs. We will hold your funds in our lawyer’s trust account. We will 
provide you with a monthly statement of fees, costs, and expenses. After we mail you the monthly statement, we will apply 
the funds to fees earned, costs, and expenses incurred. You are also responsible for paying fees, costs, and expenses in 
excess of the funds that we hold.  
 
My goal is to provide you with conscientious, competent, and diligent legal services. However, I cannot achieve this goal 
without your cooperation. This includes keeping appointments, appearing for depositions, producing documents, attending 
scheduled court appearances, and making all payments required under this agreement. It is also important that you promptly 
notify me of any changes of address or telephone number so I will always be able to reach you. In addition, I may suggest 
that we consult with another attorney about issues in your case. Before I do this, I will discuss the issue with you and ask 
you to decide whether you want to retain the attorney as a consulting attorney on the case.  
 
I also want to protect your interests in the event of my unexpected death, disability, impairment, or incapacity. In order to 
accomplish this, I have arranged with another attorney to assist with closing my practice in the event of my death, disabilit y, 
impairment, or incapacity. In such event, my office staff or the assisting attorney will contact you and provide you with 
information about how to proceed. 
 
I will send you pleadings, documents, correspondence, and other information throughout the case. These copies will be your 
file copies. I will also keep the information in a file in my office. The file in my office will be my file. Please bring your file to all 
our meetings so that we both have all the necessary information available to us. When I have completed all the legal work 
necessary for your case, I will close my file and return the original documents to you. I will then store the file for 
approximately 10 years. I will destroy the file after that period of time. 
 
I have included a copy of this letter for you to review, sign, and return to me. If any of the information in this letter is not 
consistent with your understanding of our agreement, please contact me before signing the letter. Otherwise, please sign the 
enclosed copy and return it to me. 
 
On behalf of the firm, we appreciate the opportunity to represent you in this matter. If you have any questions, please feel 
free to call. 
 
Very truly yours, 
 
[Attorney] 

[Firm] 

 
I have read this letter and consent to it. 
 
    
[Client] [Date] 
 
Enclosure 
 
[NOTE: This is a sample form only. Use of this letter will help to establish clear expectations and avoid misunderstandings 

between you and your client. It will not, however, provide absolute protection against a malpractice action. ] 
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NONENGAGEMENT LETTER 
NOT MONITORING CHANGES 

(Sample – Modify as appropriate) 
(May be sent by certified mail, return receipt requested) 

 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
This letter is to confirm that this firm will not represent you in the [subject] matter.  Please note that 
because we are not currently representing you on any matter, we will not be able to monitor 
changes in the law or your circumstances that may affect the strength of your case. 
 
Important time limits [could be] [are] involved.  We have not researched these time limits and we 
are unable to advise you on the applicable time limits.  We urge you to contact another lawyer 
immediately if you wish to have this advice.  If you don’t proceed promptly, your legal matter may 
be barred by a time limit. 
 
If you wish to have a lawyer represent you and you do not have another lawyer in mind, we 
suggest you call the Oregon State Bar Lawyer Referral Service (LRS) at 503-684-3763 or  
1-800-452-7636.  You may also request an online referral by visiting the LRS Web site at 
http://www.osbar.org/public/ris/ris.html.    The LRS maintains a list of lawyers who may be able to 
handle your case. 
 
Thank you for contacting our law firm.  [Optional:  We hope we can serve you in the future.] 
 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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NONENGAGEMENT LETTER 
FOLLOW-UP LETTER TO INITIAL INTERVIEW (FUNDS NEEDED) 

(Sample – Modify as appropriate) 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
Thank you for consulting our law firm to discuss [insert type of problem]. 
 
Until we have a signed fee agreement [or engagement letter] along with the required retainer of 
[enter dollar amount] we do not represent you and will not begin any work on your case.  [If 
applicable, explain time limits that are involved in the case and how legal rights may be 
jeopardized if the case is not properly pursued.]  When you deposit the funds, we will hold 
your funds in our Lawyer Trust Account.  We will provide you with a monthly statement of fees, 
costs, and expenses.  After we mail you the monthly statement, we will apply the funds in trust to 
fees earned, costs, and expenses incurred.  You are also responsible for paying fees, costs and 
expenses in excess of the funds held in trust.  
 
We will do nothing further unless we hear from you.  It is important to note that we do not 
represent you on your legal matter at this time.  I have included a copy of this letter for you to 
review, sign, and return to me.  If you have any questions, please call me. 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
 
 
I have read this letter, understand it, and agree with it.* 
 
 
            
[Name]        [Date] 
 
Enclosure 
 
*In some circumstances, the lawyer may want to have the potential client sign the acknowledgment of 
nonengagement. 
 
[NOTE:  This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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NONENGAGEMENT LETTER AFTER REVIEW 
(Sample – Modify as appropriate) 

(May be sent by certified mail, return receipt requested) 
 
 
Re: [Subject] 
 
Dear  [Name]: 
 
You have contacted this firm and requested that we evaluate whether we will represent you in a claim you 
wish to make against [insert appropriate name].  I met with you yesterday and have reviewed various 
documents you left with me.  I enclose those documents for your file. 
 
We are unable to represent you in this matter because [provide a brief explanation of why you cannot 
represent this client].  We appreciate being given the opportunity to review this matter and hope that you will 
consider our firm again in the future. 
 
The passage of time may bar you from pursuing whatever claim, if any, you may have against [insert 
appropriate name].  Because time is always important, and could be critically short in your case, we 
recommend that you immediately contact another attorney for assistance if you wish to pursue your claim.  If 
you do not have another attorney in mind, we suggest you call the Oregon State Bar Lawyer Referral 
Service, 503-684-3763 or 1-800-452-7636.  You may also request an online referral by visiting the LRS 
Web site at http://www.osbar.org/public/ris/ris.html.   The LRS maintains a list of lawyers who may be able to 
handle your case. 
 
In declining to take this case, our firm is not expressing an opinion on whether you will prevail if a complaint 
is filed.  We encourage you to seek a second opinion, if you wish to do so.  You should not refrain from 
seeking legal assistance from another attorney because we are unable to represent you in this matter.  
 
We are not charging you for any legal fees or expenses.  Our policy is to charge for evaluating cases only 
when we express an opinion on the merits of the case to the client.  Since we are not expressing an opinion 
about your case, we are not charging you.  I have included a copy of this letter for you to review, sign, and 
return to me. 
 
Thank you again for the opportunity to meet you and review your case.  If you have any questions about this 
letter or any other issues, please contact us. 
 
Very truly yours, 
 
[Attorney] 
[Firm] 
 
I have read this letter, understand it, and agree with it. 
 
             
[Name]        [Date] 
 
Enclosure 
 
If you decide to decline representation after research or investigation, you should protect yourself and your client by (1) 
promptly advising the client in writing of your decision not to take the case or matter; (2) informing the client of his or her right 
to contact another lawyer for a second opinion; and (3) informing the client that time lines may bar a claim and that his or her 
prompt attention is required.  Disengagement and nonengagement letters are especially critical when a lawyer decides not to 
continue past a specific stage in the case.  In some instances you may want the client to sign an acknowledgment of 
nonengagement. 

 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid misunderstandings 
between you and your client.  It will not, however, provide absolute protection against a malpractice action.] 
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[Rev. 01/2013] PROFESSIONAL LIABILITY FUND (NONENGAGEMENT LETTER 4 AFTER RESEARCH OR INVESTIGATION.DOC) 

NONENGAGEMENT LETTER 
DECLINING CASE AFTER RESEARCH OR INVESTIGATION 

(Sample – Modify as appropriate) 
(May be sent by certified mail, return receipt requested) 

 
 
Re: [Subject] 
 
Dear [Name]: 
 
As discussed in my letter of [date], we conducted [legal research/ an investigation] to determine 
whether you have a claim that could be asserted against [insert appropriate name].  The results of 
our [research/investigation] indicate that there is no enforceable legal basis for maintaining an 
action against [insert appropriate name]. 
 
Our opinion is based on our preliminary research.  However, we have found [insert number of 
cases] cases that support our conclusion. 
 
We urge you to consult another lawyer if you wish to have a second opinion.  Time limitations may 
affect your rights to pursue a claim, so you should act promptly in consulting another lawyer or 
otherwise pursuing your claim.  If you wish another attorney to review this matter and you do not 
have another attorney in mind, we suggest you call the Oregon State Bar Lawyer Referral 
Service, 503-684-3763 or 1-800-452-7636.  You may also request an online referral by visiting the 
LRS Web site at http://www.osbar.org/public/ris/ris.html. The LRS maintains a list of lawyers who 
may be able to handle your case. 
 
Since we are unable to proceed on your behalf, we are returning your original documents to you.  
I have included a copy of this letter for you to review, sign, and return to me. 
 
Thank you for your interest in our firm.  If you need legal assistance in the future, we hope you will 
consider our firm.  If you have any questions, please feel free to call. 
 
Very truly yours, 
 
[Attorney] 
[Firm] 
 
 
I have read this letter, understand it, and agree with it. 
 
             
[Name]        [Date] 
 
Enclosure 
 
If you decide to decline representation after research or investigation, you should protect yourself and your client by (1) 
promptly advising the client in writing of your decision not to take the case or matter; (2) informing the client of his or her 
right to contact another lawyer for a second opinion; and (3) informing the client that time lines may bar a claim and that 
his or her prompt attention is required.  Disengagement and nonengagement letters are especially critical when a lawyer 
decides not to continue past a specific stage in the case.  In some instances you may want the client to sign an 
acknowledgment of nonengagement. 
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[30May07 Rev 5/07] PROFESSIONAL LIABILITY FUND (NONENGAGEMENT LETTER 5 AWAITING FURTHER INSTRUCTIONS.DOC) 

NONENGAGEMENT LETTER 
AWAITING FURTHER INSTRUCTIONS 

(Sample – Modify as appropriate) 
(May be sent by certified mail, return receipt requested) 

 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
This letter confirms our discussion regarding [subject matter] on [date]. I advised you [insert 
advice given]. 
 
At this time, you have not decided whether you wish to proceed further in this matter. I will not be 
representing you until you advise me that you wish to proceed and you send me the following 
documents: [insert needed documents]. Please note that time limits may apply to your claim. If 
you wish to proceed with your claim, it is important to act immediately. 
 
If I have not heard from you within [30, 45] days, I will assume you do not wish to proceed and I 
will close my file. 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and 
avoid misunderstandings between you and your client.  It will not, however, provide absolute 
protection against a malpractice action.] 
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[Rev 10/2011] PROFESSIONAL LIABILITY FUND (1 DISENGAGEMENT LETTER DECLINING FURTHER REPRESENTATION.DOC) 

DISENGAGEMENT LETTER 
DECLINING FURTHER REPRESENTATION 

(Sample – Modify as appropriate) 
 

 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
I have not heard from you for the past [30, 45] days. I now assume that you do not wish to retain 
me further or to proceed with this matter. Accordingly, I am now closing my file and will take no 
further action in the matter. 
 
You [are] [may be] facing some time deadlines.  If you decide to proceed, you should contact 
another attorney immediately. If you fail to do so, your legal matter may be barred by a time limit. 
 
Very truly yours, 
 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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[Rev Oct 2011] PROFESSIONAL LIABILITY FUND (2 DISENGAGEMENT LETTER CLOSING LETTER.DOC) 

DISENGAGEMENT LETTER 
CLOSING LETTER 

(Sample – Modify as appropriate) 
 

 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
Thank you for allowing us to represent you in the [describe] matter. To complete this matter, we 
will [outline any final matters you will take care of]. In addition, you will need to [outline everything 
the client is responsible for at this time]. 
 
Your case is now closed. At this time, we suggest that you keep all information relating to the 
matter in a safe place where you can easily locate it. We are closing our file, and we are returning 
your original [records, documents] related to your case. As we discussed in our initial interview, 
we will store your file for 10 years from now. The file will then be properly destroyed.  
 
We hope this matter has been concluded to your satisfaction. We would appreciate it if you would 
fill out and return the enclosed Client Service Questionnaire. The information you provide will help 
us improve our services. 
 
Thank you for allowing us to represent you in this matter. We believe your referral of this firm to 
your friends and family is the highest honor. We will do our utmost to serve them as our special 
clients. If we can be of further assistance on this or any other matter, please let us know.  
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 

ENC.:  Client Service Questionnaire 
 
*Include language about file destruction in the engagement letter and again in the disengagement letter. 
This gives the client an opportunity to grant permission to destroy the file when the client has full knowledge 
of the case. 
 
[NOTE:  This is a sample form only. Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 

RESOURCES // 23



 

 

[Rev Oct. 2011] PROFESSIONAL LIABILITY FUND (3 DISENGAGEMENT LETTER UNPAID FEES.DOC) 

DISENGAGEMENT LETTER 
UNPAID FEES 

(Sample – Modify as appropriate) 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
During the past [time], it has been our pleasure to serve you as counsel in [subject-matter title].  In the 
course of this representation, you have paid us [dollar amount already paid] in legal fees and expenses.  
Unfortunately, contrary to our engagement agreement, you have not paid our statements in a timely manner 
for the past [time period]. 
 
At this time, the outstanding and overdue fees and expenses total approximately [dollar amount currently 
owing].  Our firm desires to continue our relationship, but does not have the ability to finance your case.  
Moreover, you expressly agreed that the hourly fees and expenses in this matter would be kept current. 
 
We have continued to represent you for the past [time], even though each month the outstanding fees and 
expenses increased.  We did so because we value our relationship with you and would like to continue 
representing you. 
 
At this point, in our opinion, the trial court will permit us to withdraw from your case.  There is still sufficient 
time for you to retain another lawyer without jeopardizing your case or adversely affecting the court’s 
calendar.  However, if we wait several more months, one of these conditions for withdrawal may not exist. 
 
Your new lawyer may wish to discuss this case with us, which would be to your advantage, considering the 
work we have already done.  We are willing to consult with your new lawyer as long as you make 
arrangements to pay us for our time and expense.  In addition, you must agree to a plan to reduce your 
unpaid bill for fees and expenses for work done in the past [month, etc.].  We are willing to share this work 
with your new lawyer to the extent we are legally obligated to do so in the absence of full payment of our 
fees and expenses. 
 
I enclose our petition to withdraw from the case, which we intend to file within [number of days] days from 
the date of this letter.  If instead you wish us to continue representing you, we would need your account to 
be brought current before we could resume any work on your behalf. Please contact me to make the 
necessary arrangements.   I look forward to hearing from you and I hope we can continue representing you. 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
 
 

Adapted and reprinted from Smith and Mallen, Preventing Legal Malpractice, 
with permission of West Publishing Company. 
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[17May07 Rev4/06] PROFESSIONAL LIABILITY FUND (6 RETAINER AGREEMENT.DOC) 

 

RETAINER AGREEMENT 
(Sample – Modify as appropriate) 

 
THIS RETAINER AGREEMENT (“Agreement”) is made this    day of   ,  , 
between [Name of Client], hereinafter referred to as “Client,” and [Name of Attorney(s)], Attorney at Law, 
hereinafter referred to as “Attorney”: 
 
1. Client agrees to employ Attorney for representation in a legal matter in connection with [describe]. 
 
2. Attorney has consented to accept such employment and agrees to render the services required of 

[him/her] as Attorney by this Agreement on the terms and conditions herein stated. Client agrees 
to cooperate fully with Attorney and others working on Client’s case by keeping appointments, 
appearing for depositions, producing documents, attending scheduled court appearances, and 
making all payments. Client also agrees to keep Attorney informed of any change of address or 
telephone number within five (5) days of the change. 

 
3. The fee for legal services on behalf of Client shall be Client’s sole responsibility and shall be 

billed at the rate of [dollar amount] per hour, plus any expenses and costs incurred on Client’s 
behalf. 

 
4. Client will deposit with Attorney the sum of [dollar amount] to be held by Attorney in [his/her] trust 

account. Attorney will not commence representation of Client until such funds are received. 
Attorney will provide Client with a monthly statement of fees, costs, and expenses. Upon mailing 
the monthly statement to Client, Attorney will apply the retainer to fees earned, costs, and 
expenses incurred on Client’s behalf. Client is responsible for paying all fees, costs, and 
expenses in excess of the retainer held in trust. 

 
5. Attorney reserves the right to withdraw from further representation of Client at any time on 

reasonable written notice to Client at Client’s last known mailing address. If Attorney withdraws, 
Attorney shall refund to Client the part of the retainer that Attorney has not earned. 

 
6. Attorney may appoint another attorney to assist with the closure of Attorney’s law office in the 

event of Attorney’s death, disability, impairment, or incapacity. In such event, Client agrees that 
the assisting attorney can review Client’s file to protect Client’s rights and can assist with the 
closure of Attorney’s law office. 

 
7. Attorney will send Client information and correspondence throughout the case. These copies will 

be Client’s file copies. Attorney will also keep the information in Attorney’s file. When Attorney has 
completed all the legal work necessary for Client’s case, Attorney will close Attorney’s file and 
return original documents to Client. Attorney will then store the file for approximately 10 years. 
Attorney will destroy the file after that period of time.  

 
8. Client acknowledges reading a copy of this Agreement and consents to its terms. 
 
 
             
[Attorney]      [Date] 
 
             
[Client]       [Date] 
 
 
[NOTE: This is a sample form only. Use of this agreement will help to establish clear expectations and 
avoid misunderstandings between you and your client. It will not, however, provide absolute protection 
against a malpractice action.] 
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If you handle motor vehicle cases, you need 
to be familiar with personal injury protection 
(PIP) benefits and uninsured motorist (UM) and 
underinsured motorist (UIM) coverage. This ar-
ticle addresses these issues from both a plaintiff 
and defense perspective and discusses minimum 
coverage, time limitations, order of benefits, ap-
plication of coverage, and proof of loss.

Personal Injury Protection  
(PIP) Benefits

PIP benefits are available for a person’s 
injury or death resulting from the “use, occu-
pancy or maintenance of any motor vehicle.”  
ORS 742.520(2)(a). PIP is a “no-fault” insurance, 
so coverage is available even if the injury was 
caused by the person seeking benefits.

PIP is required for every “motor vehicle li-
ability policy issued for delivery in this state that 
covers any private passenger motor vehicle.” 

What You Need to Know About 
PIP and UM/UIM Claims

Coverage is provided for the insured, members of 
the insured’s family or children living in the same 
household, passengers occupying the insured ve-
hicle, and pedestrians hit by the insured vehicle. 
ORS 742.520(2)(b). However, not all vehicles are 
included. 

PIP Benefits Available
PIP must allow for “reasonable and neces-

sary expenses of medical, hospital, dental, surgi-
cal, ambulance and prosthetic services incurred 
within one year after the date of the person’s in-
jury.” ORS 754.524(1)(a). The minimum amount 
of coverage in Oregon is $15,000 per person. Id. 
Medical expenses are presumed reasonable and 
necessary unless the medical provider is given a 
denial within 60 days after the insurer receives 
notice of a claim for services from the provider. 
ORS 742.524(1)(a). The insurer is required to 

PLF Claims Attorney Position
The Oregon State Bar Professional Liability Fund seeks a full-time claims attorney to join our 

claims department team. Responsibilities include managing caseload of lawyer professional liabil-
ity claims and working with the covered attorneys on a broad range of matters involving lawyer 
professional liability. The position requires an advanced level of legal knowledge and experience, 
OSB membership, and five to seven years of Oregon private practice experience. Proficiency in 
Word® and basic computer skills are preferred. Starting salary is $75,000 per year, plus excellent 
retirement, health insurance, and other benefits.

Send résumé and cover letter to:
Jeff Crawford, Director of Administration, Professional Liability Fund
P.O. Box 231600
Tigard, OR 97281-1600
Or e-mail to: HR@osbplf.org

Application deadline: October 14, 2011. No telephone calls please.

An Equal Opportunity Employer

RESOURCES // 26



September 2011 www.osbplf.org – Page 2

conduct a reasonable investigation “based on all available 
information” before denying a claim. ORS 746.230(1)(d). 
See Ivanov v. Farmers Ins. Co., 344 Or 421 (2008) (revers-
ing grant of summary judgment for Farmers on grounds that 
insurer is required to establish that denials were based on 
reasonable investigation). 

The amount allowed for medical expenses under 
Oregon PIP policies is the lesser of the amount nor-
mally charged to members of the public or the amount 
in the workers’ compensation fee schedule (available at  
http://tinyurl.com/pipinfo). Hospital charges are subject 
to adjusted cost-to-charge ratios specified in a fee schedule 
published pursuant to ORS 656.248. Hospitals are permitted 
to charge (1) the amount of the charges multiplied by the 
cost-to-charge ratio, or (2) 90% of the charges, whichever is 
greater. ORS 742.525(2). 

In addition, PIP provides the following wage-loss ben-
efits: “If the injured person is usually engaged in a remu-
nerative occupation and if disability continues for at least 
14 days,” the benefits paid will be “70 percent of the loss of 
income from work during the period of the injured person’s 
disability until the date the person is able to return to the 
person’s usual occupation. This benefit is subject to a maxi-
mum payment of $3,000 per month and a maximum pay-
ment period in the aggregate of 52 weeks.” ORS 742.524(b). 
PIP also provides coverage for essential services, funeral 
expenses, and child care if certain conditions are met. See 
ORS 742.524(c)-(e). 

Which PIP Policy Applies?
PIP is primary for anyone in the insured vehicle. If the 

occupant of the vehicle has another motor vehicle policy, that 
policy is secondary. If another family member in the same 
household as the injured person has another motor vehicle 
policy, that policy is the next to cover the injured person. If 
the injured person has health insurance, it is available after 
all PIP policies are exhausted. 

For individuals who are struck by a vehicle as a pedes-
trian or on a bicycle, the PIP medical benefits are available in 
the following order:

● Individual’s motor vehicle policy;

● Motor vehicle policy of family members living in in-
dividual’s household;

● Individual’s health insurance, other governmental 
benefits, or gratuitous benefits;

● Motor vehicle policy of vehicle that struck individual.

Pedestrians (and bicyclists) are entitled to PIP 
wage-loss benefits as well. 

If the injured person is entitled to receive workers’ com-
pensation or other medical or disability benefits, PIP can be 
eliminated by the policy. ORS 742.526(2). However, the in-
sured may be entitled to medical and wage benefits through a 
PIP policy if not provided by workers’ compensation. 

PIP Proof of Loss
A proof of loss is important because it starts the clock tick-

ing for attorney fees. In Scott v. State Farm Mutual Ins. Co., 
345 Or 146 (2008), the court reiterated that “[a]ny event or 
submission that would permit an insurer to estimate its ob-
ligations” is sufficient for proof of loss. Id. at 155. In Scott, 
the court determined that a PIP application for benefits that 
(1) provided information to enable the insurer to determine 
whether the policyholder was entitled to benefits under the 
insurance contract and (2) included an authorization to collect 
health insurance information, was sufficient. Id. at 156. In a 
more recent case involving homeowner’s insurance, a phone 
call to the insurer’s agent concerning the damage was suf-
ficient. Parks v. Farmers Ins. Co., 347 Or 374 (2009). 

Uninsured Motorist (UM)/ 
Underinsured Motorist (UIM) Insurance

Together, these two types of coverage permit an insured 
to obtain all sums that he or she is “legally entitled to recover 
as damages for bodily injury or death caused by accident 
and arising out of the ownership, maintenance or use of an 
uninsured motor vehicle.” ORS 742.500(1). UM coverage is 
required for every policy in the state in amounts equal to the 
amount of liability coverage, unless the insured elects a lesser 
amount in writing. ORS 742.502(2)(a). UIM coverage is in an 
amount equal to the UM coverage less the amount recovered 
from other motor vehicle liability policies or other sources. 
ORS 742.502(2)(a). 

Each UM policy must provide coverage in the 
amount of liability coverage, which requires a mini-
mum of $25,000 per person and $50,000 per accident.  
ORS 742.502(2)(a). If the insured elects lower limits, a 
statement to that effect must be signed within 60 days of 
making the election. ORS 742.502(2)(b). 

Several circumstances will be excluded from UIM or UM 
motorist coverage. It is important to examine the policy to 
determine the specifics. You must comply with the terms of 
the policy to have coverage. ORS 742.504(8). In addition, if 
the injured party fails to get written consent from the UIM 
carrier before proceeding with settlement or prosecution 
to judgment of an action against a party legally liable, the 
injured party may be precluded from making a UIM claim. 
ORS 742.504(4)(a). However, this exclusion is considered a 
“condition of forfeiture” and applies only if the insurer can 
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show it was prejudiced by the failure to obtain written consent 
and that the failure to obtain written consent was unreason-
able. Federated Serv. Ins. Co. v. Granados, 133 Or App 5, rev 
den, 321 Or 512 (1995); Armintrout v. Transportation Ins. Co.,
137 Or App 86, rev den, 322 Or 361 (1995). Failure to exhaust 
the available policy limits is prima facie evidence of prejudice. 
All this can be avoided by obtaining written consent in advance. 
UM and UIM protection also often excludes coverage for other 
vehicles owned by the insured or furnished for the regular 
use of the insured (or members of the insured’s household). 
ORS 742.504(4)(b). You cannot extend your coverage to unin-
sured vehicles if you have opted not to insure them. 

Reduction by Amounts Received 
from Other Sources

Amounts payable under UM or UIM coverage are 
reduced by (1) sums paid on account of the bodily injury 
by or on behalf of the owner or operator of the uninsured 
vehicle or any other person jointly or severally liable, in-
cluding amounts paid under bodily injury liability coverage; 
and (2) the amount paid and present value of all amounts 
payable under any workers’ compensation law or disability 
benefits law. ORS 742.504(7)(c). These offsets apply to the 
insured’s damages, not to the policy limits. Bergmann v. 
Hutton, 337 Or 596, 101 P3d 353 (2004) (offsetting dam-
ages by workers’ compensation payments, but not reducing 
policy limits of UIM); but see Vogelin v. American Family 
Mut. Ins. Co., 346 Or 490, 213 P3d 1216 (2009) (holding that
ORS 742.504(7)(c)(A) requires payments made on behalf of 
a tortfeasor to be deducted from insured’s total damages, but 
that ORS 742.502(2)(a) requires tortfeasor’s motor vehicle 
liability payments to reduce UM/UIM policy limits). PIP 
benefits paid to an insured are applied to reduce the amount 
of damages, but cannot reduce the UM/UIM policy limits.  
ORS 742.542. 

In order to recover UIM benefits, you must comply with 
ORS 742.504(4)(d). This requires that one of the following 
occurs: 

● The limits of liability have been exhausted by judg-
ment or settlements to the injured person or other persons;

● The limits have been offered in settlement, and the 
insurer has refused consent and the insured protects the 
insurer’s right of subrogation to the claim against the tort-
feasor;

● The insured gives credit to the insurer for the un-
realized portion of the limits as if the full limits had been 
received if less than the limits have been offered and the 
insurer has consented; or

● The insured credits the insurer for the unrealized portion 
of the liability limits as if the full limits had been offered in 

settlement and the insurer has refused consent and the in-
sured agrees to protect the insurer’s right of subrogation to 
the claim against the tortfeasor.

If none of these events occurs, a UIM claim does not 
yet exist. 

Time Limitation
There is a statutory limitation on UM and UIM 

claims of two years from the date of the accident. 
ORS 742.504(12)(a). The two-year period applies to minors 
and there is no tolling of the two years. Wright v. State Farm 
Mutual Auto. Ins. Co., 223 Or App 357 (2008) (holding that 
the two-year period was not tolled by child’s minority). 
Within two years of the date of the accident, the insured must 
either settle the case, formally institute arbitration, or file 
against the insurer. If the case is against the uninsured/un-
derinsured motorist, the insured must either file against the 
insurer or formally institute arbitration within two years of 
settlement or judgment of the underlying case. “Formally” 
instituting arbitration requires that “an insured or an insurer 
must expressly communicate to the other party that the initi-
ating party is beginning the process of arbitrating a dispute.”  
Bonds v. Farmers Ins. Co., 349 Or 152, 154 (2010). A letter 
from the insurer consenting to arbitration is no longer suf-
ficient. Id. 

Continued on page 4

Are You New to Private Practice?
On November 2–4, 2011, the Professional Liability 
Fund is sponsoring a practical skills and ethics 
seminar in Portland for new admittees and 
lawyers entering private practice. The full seminar 
qualifies for 15.75 MCLE credits, which will satisfy 
the MCLE requirements for new admittees’ first 
reporting period. 

The fee for the seminar is $65 and includes lunch on 
November 2 and 3. The registration form is available 
on the PLF’s Web site.  To print a registration form, 
go to www.osbplf.org and click on Upcoming 
Seminars.

For more information, call DeAnna Z. Shields at  
503-639-6911 or 1-800-452-1639. The registration 
deadline is October 26, 2011. Space is limited – 
register early!
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Reimbursement of PIP or Health 
Insurance Payments

There are three methods for an insurance company to 
recover PIP payments or health insurance payments made 
on behalf of an injured person: (1) interinsurer arbitration 
(ORS 742.534); (2) lien (ORS 742.536); or (3) subrogation  
(ORS 742.538). 

Interinsurer arbitration allows “every authorized motor 
vehicle liability insurer whose insured is or would be held 
legally liable for damages for injuries sustained in a mo-
tor vehicle accident by a person for whom personal injury 
protection benefits have been furnished by another such in-
surer, or for whom benefits have been furnished by an au-
thorized health insurer,” to be reimbursed by the insurer of 
the at-fault party. ORS 742.534. This is what insurers usu-
ally elect because the insurer does not have to pay attorney 
fees. Interinsurer arbitration is only permitted if (1) the PIP 
insurer is entitled to reimbursement by its policy; (2) the PIP 
insurer has not elected recovery by lien under ORS 742.536; 
and (3) the PIP insurer has requested reimbursement under  
ORS 742.534. ORS 742.534. The statute also specifies that 
the amount being paid back be reduced for any percentage 
of fault of the insured. Disputes between insurers are sent to 
arbitration. 

An ORS 742.536 lien is available only when (1) the in-
surer is entitled by the terms of its policy; (2) the insurer has 
not elected to recover through interinsurer arbitration; and 
(3) a lien is elected in writing within 30 days of the receipt 
of notice or knowledge of the claim through personal ser-
vice or registered or certified mail. ORS 742.536. The lien 
is against the cause of action up to the amount of the lien, 
but is reduced for the proportion of expenses, costs, and at-
torney fees incurred in connection with recovery of the lien. 
ORS 742.536. If the insurance company fails to elect recov-
ery by lien within the 30-day timeline, it is not available.

Subrogation is available only when (1) the insurer is en-
titled by the terms of its policy; (2) the insurer has not elected 
to recover by lien; and (3) interinsurer reimbursement is not 
available. ORS 742.538; see State Farm Mut. Auto Ins. Co. 
v. Hale, 215 Or App 19 (2007) (discussing requirements). 
Under subrogation, the insurer is entitled to proceeds from 
a settlement or judgment from the person legally responsible 
for the accident, but the proceeds are reduced for the insurer’s 
share of expenses, costs, and attorney fees. ORS 742.538(1). 

Limitations of Reimbursement
ORS 742.544 limits reimbursement so that it is permit-

ted “only to the extent that the total amount of benefits paid 
exceeds the economic damages as defined in ORS 31.710.” 
ORS 742.544. Total amount of benefits includes UIM ben-

efits, liability insurance, PIP payments, and any other pay-
ments by or on behalf of the party whose fault caused the 
damages. ORS 742.544(1). 

ORS 742.542 specifies that any PIP benefits paid for its 
own insured will reduce the amount of damages recoverable 
through UIM or UM benefits, but that it cannot be applied 
to reduce the policy limits. See Farmers Ins. Co. v. Connor,
219 Or App 337 (2008). In Connor, the total damages ex-
ceeded the UIM and PIP benefits. Farmers sought reimburse-
ment of its PIP benefits based on the amount of economic 
damages as determined by the trial court. Based on the leg-
islative history, the court determined that Farmers was not 
permitted to recover its PIP benefits because it would serve 
to reduce the policy limits. 

Attorney Fees
ORS 742.061 allows a plaintiff to collect attorney fees in 

a PIP or UM/UIM claim in specific circumstances. “If settle-
ment is not made within six months from the date proof of 
loss is filed with an insurer and an action is brought in any 
court of this state on any policy of insurance of any kind 
or nature, and the plaintiff’s recovery exceeds the amount 
of any tender,” the plaintiff is entitled to recover attorney 
fees unless the insurer satisfies specific conditions within six 
months of the date the proof of loss is filed with the insurer. 

For PIP claims, the insurer must (1) accept coverage in 
writing and state that the only issue is the amount of ben-
efits due the insured; and (2) consent to binding arbitration. 
ORS 742.061(2). 

For UM/UIM claims, the insurer must (1) accept cover-
age in writing and state that the only issues are the liability 
of the uninsured or underinsured motorist and the damag-
es due the insured; and (2) consent to binding arbitration. 
ORS 742.061(3). 

However, an insurer must be careful when denying spe-
cific claims. In Grisby v. Progressive Preferred Ins. Co.,
343 Or 175, modified and adhered to on reconsideration, 
343 Or 394 (2007), the PIP carrier denied payments for chi-
ropractic treatment, claiming it was not related to the colli-
sion. This was interpreted as a dispute of coverage, not just 
benefits, so the plaintiff was entitled to attorney fees. Once 
a denial of benefits occurs, it is not necessary to wait the 
six-month period from the proof of loss required pursuant to 
ORS 742.061. 

Thomas D’amore anD emily Terriquez

D’amore law Group

Thanks to John. R. Bachofner, Jordan Ramis PC, for 
his assistance with this article.
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Insurer’s PIP Rights 
Limited to Statutory 

Recovery
The Oregon Court of Appeals recently decided 

two cases involving PIP benefits in personal injury 
actions. In Mid-Century Insurance Co. v. Turner 
(March 26, 2008) (A132918),  the injured driver 
Turner received an ambiguous form letter from her 
PIP insurer advising that the insurer was asserting 
direct intercompany reimbursement, but that if re-
imbursement were disputed, the PIP insurer was 
somehow simultaneously reserving rights to a lien 
or subrogation.  The policy said that Turner should 
do nothing to prejudice the insurer’s rights.  

Turner refused a settlement offer from the neg-
ligent driver proposing a joint check that would 
have included the PIP insurer.  She settled for li-
ability limits with a check in her name only.  Since 
the liability limits were spent and left no money 
for intercompany reimbursement, the PIP insurer 
sued its insured, Turner, for breach of the policy’s 
“no prejudice” clause, for money had and received, 
as a third-party beneficiary for breach of the in-
demnity clause in the tortfeasor’s release, and for 
breach of a fiduciary duty to hold the settlement to 
repay PIP benefits.

To avoid Turner’s statutory objections, the 
insurer had told the trial court it did not seek 
recovery by way of a lien or subrogation.  The 
insurer relied on the terms of its contract of insur-
ance.   The court of appeals held that the policy’s 
“no prejudice” clause could not grant the insurer 
greater rights than were provided by the statutes 
on PIP recovery.  The means of PIP recovery 
are exclusively statutory.  All of the non-statu-
tory claims were properly dismissed.  See ORS 
742.021(1); ORS 742.534; ORS 742.536; ORS 
742.538.  See also Farmers Ins. Co. v. Chan 

(March 26, 2008) (A132921). You can view 
the Mid-Century opinion at www.publica-
tions.ojd.state.or.us/A132918.htm and the 
Farmers opinion at www.publications.ojd.
state.or.us/A132921.htm. 

On this topic, see also State Farm Mut. 
Auto. Ins. Co. v. Hale, 215 Or App 19, 168 P3d 
285 (2007) (where PIP insurer withdrew inter-
company request in response to settlement for 
liability limits, no belated subrogation recov-
ery permitted); Farmers Ins. Co. v. Conner, __
__ Or App ____, 2008 WL 1734764 (April 16, 
2008) (PIP may stack with UIM benefits under 
ORS 742.542, making PIP reimbursement not 
permissible); Gaucin v. Farmers Ins. Co., 209 
Or App 99, 146 P3d 370 (2006) (ORS 742.544 
PIP recovery limit is not a stand-alone autho-
rization for recovery; trial court’s two-step 
methodology using ORS 742.544 after ORS 
742.542 reversed); Farmers Ins. Co. v. Ameri-
can Fire & Cas. Ins. Co., 117 Or App 347, 844 
P2d 235 (1992) (where no lien filed, liability 
insurer has no reimbursement duty after pay-
ing limits to injured party).

Joel DeVore

luVaas Cobb

Thanks to Kathryn M. Pratt, Law Offices of 
Kathryn M. Pratt, for her assistance with this 
article.
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FILING AND SERVICE
TIPS AND TRAPS

Filing and service mistakes form a
large percentage of the claims handled
each year by the Professional Liability
Fund. With diligence and proper follow-
through, most of these errors can be
avoided. Here are some of the most com-
mon traps and a few simple tips to help
you avoid becoming a malpractice statistic.

SAFE FILING

ORCP 9E states that pleadings and
other papers shall be filed with the clerk
of the court. To avoid mistakes, stamp
every document for court filing with the
designation ORIGINAL or, if it is a cour-
tesy copy for the judge or staff, with the
designation COPY. The visual impact of
ORIGINAL is eye-catching for every per-
son in the legal system. It always gets a
second look, special treatment, and due
consideration. Always file the original
with the court clerk. Delivery of docu-
ments to the judge’s clerk, staff, or even
the judge is NOT filing according to
ORCP 9E. See Averill v. Red Lion, 118 Or
App 298, 846 P2d 1203 (1993), rev den, 317
Or 271, 858 P2d 1313 (1993).

Be sure to include the correct filing
fee. Documents that don’t include the cor-
rect filing fee may be rejected or not filed.

SERVE WITHIN 60 DAYS OF FILING

Generally, an action is deemed com-
menced only after the complaint is filed
and the summons served.  ORS 12.020(1).
For the action to be deemed commenced
on the date the complaint is filed, the
summons and complaint must be served

within 60 days of filing the complaint.
ORS 12.020(2).  If the complaint is filed
close to the running of the statute of
limitations, it is critical to serve it within
60 days of the date the complaint was
filed. Otherwise, the “commencement
date” will be the date of service (not the
date of filing), and the plaintiff’s rights
may be time-barred. Whenever possible,
do not wait until the last minute to file or
serve the complaint – even if you hope
the case will settle.

When you are handling a case with
time-limitation deadlines, identify and
docket the deadline for the time limita-
tion, the date by which service must be
accomplished, and additional reminders
in intervals before the ultimate deadline.
Remember, service must be made within
60 days of filing the complaint for the ac-
tion to be deemed commenced on the
date the complaint in the action was filed.
ORS 12.020(2).

VERIFY SERVICE

Select a reputable process server
with errors and omissions coverage. Give
the process server a certified true copy
of the summons and complaint, with as
much lead time as possible before the ul-
timate deadline. Provide the process
server with complete written instructions
for service. (See sidebar.) Use your cal-
endar and/or tickler systems to remind
you to call the process server before the
service deadline to verify that service
has been accomplished and by what
method.

If personal service was used, obtain
the return of service, review it, file it
promptly with the court, and docket the
deadline for the defendant’s first appear-
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ance. If substitute or office service was used, obtain
the return of service, file it promptly with the court,
do the necessary follow-up mailing by first-class
mail, file the appropriate affidavit with the court, and
docket the first appearance deadline. Service is not
complete until the follow-up mailing has been accom-
plished.  See ORCP 7D.

The PLF claim files are full of good reasons why
you should never wait until the last minute to pro-
vide the papers to your process server.  For example,
the process server may not understand the need to
immediately serve the documents and may not timely
accomplish service.  If the deadline runs, you may be
faced with a legal malpractice claim.

Practice Tip: On September 29, 2005, the Oregon
Supreme Court in Burden v. Copco Refrigeration, Inc.,
339 Or 388, 121 P3d 1133, reversed the Oregon Court of
Appeals and held that a certificate of service is prima
facie evidence of the material facts that it recites, and
that a plaintiff can rely on those facts to meet the bur-
den of production on sufficiency of service of process.
The court of appeals had ruled that the plaintiff could
only meet that burden through an affidavit or “other
competent evidence,” and that a certificate of service
was not sufficient evidence of service.

SERVICE BY MAIL

In motor vehicle cases, you can use the alternate
steps for service by mail outlined in ORCP 7D(4). To
qualify, you must make at least one attempt to serve
the defendant by a method other than mailing.
Multiple mailings to different addresses may be
required, and care must be taken to mail to all the ad-
dresses specified. ORCP 7D(4)(a)(i). Be sure to ob-
tain updated address information from the DMV. You
should initiate service by mail under
ORCP 7D(4) immediately after other service methods
fail. Service under this part of the rule is completed
on the latest day on which any of the required mail-
ings is made, and it must be accomplished within 60
days if you want to rely on the filing date for statute
of limitations purposes.

OTHER SERVICE METHODS

Service on tenants of mail agents, service by
publication, and primary service by mail are other
methods of service available to practitioners; how-
ever, these methods can only be used in specific cir-
cumstances. If you have not been able to achieve

personal service on a defendant, make it a practice
to review and carefully follow ORCP 7D. Use your
calendar and/or tickler systems to remind you to
check on the progress of the process server.

NEVER GRANT EXTENSIONS WITHOUT
WAIVER OF SERVICE CHALLENGE

When filing complaints close to the statute of
limitations, never grant the defendant an extension
of time in which to appear unless the defendant
agrees to stipulate to the sufficiency of service.
Otherwise, if the extension is granted and service is
successfully challenged after the time limitation has
run, the plaintiff’s claim will be barred.

SUING A CORPORATE DEFENDANT

Many legal malpractice claims are caused by
naming the wrong corporate defendant.  In many in-
stances, the lawyer was given a corporate name that
was very close to the correct corporate name.  Con-
tact the Oregon Secretary of State Corporation Divi-
sion to find the exact name of a business.

To search the Corporation Division’s Web site,
go to www.filinginoregon.com and click on Business
Name Search. The site offers various search options,
ranging from very restrictive, “Exact words in exact
word order,” to very broad, “Extended search in any
word order.”  The broad approach, “Extended search
in any word order,” will provide you with the names
of business entities that contain the words spelled
exactly as keyed, in any order, and in combination
with any other words. This search also includes
synonyms and words that sound similar.

Be sure to use the broad search when you are
unsure of the precise name of the company. This will
help to avoid a common malpractice trap and the un-
pleasant surprise of finding out that your entity
search name was inadequate. For example, if you
check for only a specific name, such as Valley Inn,
and that name is matched, you will only get informa-
tion on that particular entity. You will not get a list
of other similar entities, such as Valley Inn Restau-
rant.

If you don’t have Internet access or prefer not
to do the search yourself, the Corporation Division
will perform the search for a fee. Call the Custom
Searches & Lists department at 503-986-2343.

For more tips, traps, and resources on suing a
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corporate defendant, go to www.osbplf.org and
click on News, then on the link to “Suing a Corpo-
rate Defendant.”

SUING AN INSURANCE COMPANY

If you are planning to sue an insurance com-
pany, you must check with the Insurance Division
(INS) of the Oregon Department of Consumer and
Business Services (DCBS) to verify the correct legal
name, status, and registered agent of the insurer.
Be careful – you must file the suit against the in-
surer, not the insurance agent. Do not contact the
Oregon Secretary of State Corporation Division –
you may get the name of an insurance agent instead
of the insurer.

Most insurance companies are groups of com-
panies. If you look at the top of the declarations
page of the typical insurance policy, you will often
see several companies listed with a box next to each
name.  When the policy is written, the box is marked
that corresponds to the insurance company that is
issuing the policy. Make sure you have sued the
correct insurance company within the group. For ex-
ample, “The Better Insurance Group” is not a
legal entity.  It is probably a group of insurance
companies such as Better Auto Insurance Company,
Better Indemnity Company, and Better Fire and
Casualty Insurance. You need to determine which
one has issued the policy.

You can access the INS Web site at the follow-
ing address: http://www4.cbs.state.or.us/ex/ins/
inslic/company/search/index.cfm to get the contact
information for the insurance company and its reg-
istered agent. Choose “Search for an insurance
company by name or number” to search for the ex-
act name of the insurance company as indicated on
the declarations page. To contact the Oregon Insur-
ance Division, call 503-947-7980 or e-mail
dcbs.insmail@state.or.us.

OREGON TORT CLAIMS ACT

In recent Oregon circuit court cases involving
claims against public bodies, the government has
contended that a complaint filed under ORS 30.275
must be filed and served within the two-year statute
of limitations, and that the plaintiff may not take ad-
vantage of the additional 60-day relation-back pe-
riod in ORS 12.020 to serve a timely filed complaint.
At least one court has rejected this interpretation of

the statutes, but the issue is far from resolved in all
circuits. To avoid facing this challenge, file and
serve the complaint within the two-year statute of
limitations.

For an action to be timely commenced against a
public body, the plaintiff must also give the proper
tort claim notice under ORS 30.275. The notice of
claim must be given within one year for wrongful
death claims and within 180 days of an injury for all
other claims.

The OTCA is NOT tolled for minors. If you are
representing a minor on a claim against a public
body, you must file the claim within the statute of
limitations through a guardian ad litem.

REFILING DISMISSED CASES IF DEFENDANT
HAS ACTUAL NOTICE

ORS 12.220 was enacted in 2003 to help correct
procedural deficiencies with service. Under ORS
12.220, if a new action is commenced not later than
180 days after the judgment dismissing the original
action is entered, and the original action was invol-
untarily dismissed without prejudice on procedural
grounds not adjudicating the merits of the action, the
plaintiff can then refile the case, provided that the
defendant in the original action had “actual notice”
of the filing of the original action not later than 60
days after that action was filed. What constitutes
“actual notice” is a question of fact. This statute
provides an opportunity to try to revive the dis-
missed case.

IF YOU MADE A MISTAKE

If you think you made a mistake or if the oppos-
ing side is challenging your filing or service, call the
PLF at 503-639-6911 or 800-452-1639 and ask to speak
to a claims attorney.

OTHER RESOURCES

For more tips on avoiding common mistakes when
filing and serving a defendant, order your free copy
of the CLE program, Avoiding Malpractice When Fil-
ing and Serving a Defendant, from the PLF Web site.
Go to www.osbplf.org, select CLE Audio Programs or
CLE Video Programs under Loss Prevention.  The PLF
also has an extensive library of practice aids and
forms, including a Service of Process Checklist. From
the home page, select Practice Aids and Forms under
Loss Prevention and look for the Litigation category.
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Beverly Michaelis
Sheila M. Blackford
PLF Practice Management Advisors

Our thanks to Lindsey Hughes of Keating, Jones, Bildstein &
Hughes, P.C., Terry Sheldon of Barrister Support
Service, Inc. and Maureen DeFrank, PLF Claims Attorney,
for their assistance with this article.
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SERVICE OF PROCESS CHECKLIST—Oregon Courts 
(use in conjunction with litigation time limitations chart and litigation checklist available from the Professional Liability Fund) 

 

[Rev 12-2011]  PROFESSIONAL LIABILITY FUND (A-SERVICE OF PROCESS CHECKLIST.DOC) 

Case Name: Date Complaint Filed: 

Attorney: 60 Day Service Deadline: 

Date Statute Expires: Date Service Completed: 

 
ACTION 

SUGGESTED  
TICKLER DATE 

TICKLER 
DATE* 

DUE 
DATE* 

Prepare complaint, identify parties for service, obtain 
necessary checks, file complaint, prepare summons and true 
copies, deliver to process server or sheriff, transmit courtesy 
copy of complaint to client.  

See PLF Litigation Checklist for details.   

Follow-up with sheriff or process server re status of service 
on each defendant.  Service should be made within 60 days 
from the date the complaint is filed. 

See PLF Litigation Checklist for details.   

If personal service obtained: 
 Obtain Return of Service from process server or sheriff 
 File Return of Service with court 
 Docket deadline for first appearance by defendant 
See ORS 12.020 and UTCR 7.020(2).  

Immediately following service.   

If substituted or office service obtained: 
 Obtain Return of Service from process server or sheriff 
 File Return of Service with court 
 Follow-up with service by first class mail 
 File Affidavit documenting proof of follow-up mailing 
Service is complete upon such mailing.  ORCP 7 D. 

Immediately following service.  Mailings 
must be completed within 60 days of the 
filing of the complaint.   

 
 

 

Primary service by mail: 
 See ORCP 7 D(2)(d) for restrictions 
 Not available if the defendant is a minor or incapacitated 
 Requires two mailings—one by first class mail and one 

by certified or registered mail, return receipt requested or 
U.S. Postal Service express mail.  Restricted delivery is 
advised.1 

 Service is not effective until the defendant or “other 
person authorized by appointment or law” signs a receipt 
for the mailing 

 File proof of service 

Initiate same day as complaint is filed.  
Tickle follow-up re mailings for 10 days 
after date complaint is filed. 

  

Motor vehicle cases/accidents on premises open to the public 
as defined by law: 
 Plaintiff must make at least one attempt to serve the 

defendant by another method (not mailing) 
 Requires multiple mailings to multiple addresses 
 Affidavit of compliance must be timely filed 
 Service on the Motor Vehicles Division is no longer 

permitted 
See ORCP 7 D(4). 

Initiate immediately when other service 
method(s) fail.  Service is completed on the 
latest day on which any of the required 
mailings is made.  Service must be 
accomplished within 60 days of filing 
complaint. 

  

Tenants of Mail Agents 
See ORCP 7 D(3)(a)(iv) and ORS 646A.340 

Initiate immediately when other service 
methods fail. 

  

Service by Publication: 
 Available only upon court order when all other methods 

exhausted 
 Publication must be in a newspaper of general 

circulation 
 Notice must be published 4 times in successive calendar 

weeks 
See ORCP 7 D(6). 

Initiate immediately when other service 
methods fail.  No later than 3 weeks after 
complaint is filed. 

  

File Return of Service.  UTCR 7.020(2). No later than 63 days after filing of 
complaint. 

  

First Appearance due for each defendant.  ORCP 7 C(2). Within 30 days of service unless extension 
obtained.2 

  

 
                                                 
1 See ORCP 7 D(3)(a)(i) and Edwards v. Edwards, 310 Or 672, 680 - 681 (1990). 
2 Extensions should be conditioned on the defendant agreeing to waive any potential defects in filing, service, timeliness, etc., if there is any possible statute of 
limitations issue. 
 

*All tickler dates must be entered in the firm’s calendar or docket. 
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1 For purposes of this opinion, we assume that the employees are potential fact
witnesses or sources of information and not quasi-judicial decision-makers. Cf.
Oregon RPC 3.5; OSB Formal Ethics Op Nos 2005-83, 2005-134.
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FORMAL OPINION NO. 2005-152
Communicating with Represented Persons: 

Current and Former Employees of State Agency

Facts:
Plaintiff has brought an employment claim against an agency of the

State of Oregon for which Plaintiff formerly worked. Agency is
represented by the Attorney General’s Office. 

Plaintiff’s Lawyer wishes to interview a Current Employee of
Agency and Former Employees concerning the facts of Plaintiff’s claim.
First Former Employee is no longer employed by any state agency.
Second Former Employee is now employed by a different agency, which
is not a defendant in the litigation. Current Employee and Former
Employees are not separately represented by the Lawyer General’s Office
or by other counsel.1

Questions:
1. May Plaintiff’s Lawyer speak to Current Employee without

permission of the Attorney General’s Office?
2. May Plaintiff’s Lawyer speak to First Former Employee

without permission of the Attorney General’s Office?
3. May Plaintiff’s Lawyer speak to Second Former Employee

without permission of the Attorney General’s Office?
4. Must Plaintiff’s Lawyer give notice to the Attorney General’s

Office of the intended contacts?

Conclusions:
1. See discussion.
2. Yes, qualified.
3. Yes, qualified.
4. No.
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Discussion:
Oregon RPC 4.2 provides:

In representing a client or the lawyer’s own interests, a lawyer
shall not communicate or cause another to communicate on the subject
of the representation with a person the lawyer knows to be represented
by a lawyer on that subject unless:

(a) the lawyer has the prior consent of a lawyer representing
such other person;

(b) the lawyer is authorized by law or by court order to do so;
or

(c) a written agreement requires a written notice or demand to
be sent to such other person, in which case a copy of such notice or
demand shall also be sent to such other person’s lawyer.

OSB Formal Ethics Op No 2005-80 addresses the questions raised
here in the context of a corporate defendant. The officers, directors, and
members of corporate management are deemed represented by the
corporation’s counsel for purposes of Oregon RPC 4.2, as are any
persons whose conduct is at issue in the matter in question.

The same analysis and result apply to current employees of a state
agency. In re Spies, 316 Or 530, 852 P2d 831 (1993). It follows that
absent consent from the Attorney General’s Office, and subject to the
exception noted in OSB Formal Ethics Op No 2005-144 regarding formal
public records requests, Plaintiff’s Lawyer may not speak to Current
Employee if (1) the conduct of Current Employee is at issue in the matter
or (2) Current Employee is part of agency management. If Current
Employee does not fall into either of these categories, Plaintiff’s Lawyer
may speak with Current Employee without the permission of the Attorney
General’s Office because Current Employee is not considered represented
for purposes of Oregon RPC 4.2.

The rule regarding former Agency employees also follows the
analysis set forth in OSB Formal Ethics Op No 2005-80. Thus, Plaintiff’s
Lawyer need not obtain permission to contact First Former Employee but
must not, as is noted in that opinion, use those discussions to invade the
state’s privileged communications.

The same rule should apply to Second Former Employee. The fact
that Second Former Employee is now employed by a different state
agency does not require that the current employee rules be applied.
Cf. Brown v. State of Or., Dept. of Corrections, 173 FRD 265, 268 (D Or
1997) (ruling on defendant’s motion for protective order limiting contact
with current and former employees of state agency defendant and noting
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that improper invasion of an opposing party’s privileged communications
can lead to severe adverse results).

Where the contact with a current or former employee is not
prohibited under Oregon RPC 4.2, there is no requirement that Lawyer
notify the Attorney General’s Office of the proposed contact.

Approved by Board of Governors, August 2005.

COMMENT: For additional information on this topic and other related
subjects, see THE ETHICAL OREGON LAWYER §§2.7, 2.12, 2.19 (Oregon CLE 2003);
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §§99–101 (2003); and
ABA Model Rules 7.1, 7.5.
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Issue 108

2009 Or Laws ch 67, §§1-5 (Senate Bill 311) 
provides for new, higher limits for damages re-
coverable by those injured by a public body or 
its employees, officers, or agents in the course of 
their duties. The new laws also require the Office 
of the State Court Administrator (OSCA) to an-
nually adjust some of the damages limitations, as 
described below.

Actions for Property Damage or  
Destruction

Pursuant to ORS 30.273(3), the OSCA has 
followed the required statutory methodology to 
calculate the annual adjustment to the limitations 
on liability of public bodies for property damage 
or destruction. Based on these calculations, the 
limitations are adjusted to $100,100 for any single 
claimant and $500,600 for all claimants, effective 
July 1, 2010, as required by ORS 30.273(3). The 
new limitations apply to all causes of action aris-
ing on or after July 1, 2010, and before July 1, 
2011.

OSCA opened a public comment period on 
the proposed adjustments from April 30, 2010, 
to 5:00 p.m. on June 1, 2010. OSCA received no 
public comment on the adjustments. In compli-
ance with statute, OSCA will make these adjust-
ments annually. 

Actions for Personal Injury  
and Death

Pursuant to ORS 30.271(4) and 30.272(4), 
OSCA will begin to make annual adjustments 
to the limitations on liability of public bodies 
for personal injury and death in 2015. Those 
statutes identify the annual adjustments to those 

New Tort Liability Limits Against Public 
Bodies Effective July 1, 2010

limitations through June 30, 2015. In actions 
for personal injury or death, the limitations ap-
plicable to the state are higher than those ap-
plicable to local public bodies. Pursuant to  
ORS 30.271(2) and (3), the limitations appli-
cable to the state for personal injury and death 
are adjusted to $1,600,000 for any single claim-
ant and $3,200,000 for all claimants. Pursuant 
to ORS 30.272(2) and (3), the limitations ap-
plicable to local public bodies for personal in-
jury and death are adjusted to $533,300 for any 
single claimant and $1,066,700 for all claimants. 
These new limitations are effective July 1, 2010, 
and apply to all causes of action arising on or after  
July 1, 2010, and before July 1, 2011.

You can view a list of past and current limita-
tions on liability of public bodies at http://courts.
oregon.gov/OJD/docs/courts/circuit/Table_of_
Liability_Limits.pdf.

	 Bruce	c.	Miller

	 Office	Of	the	State	cOurt	adMiniStratOr
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FILE RETENTION AND DESTRUCTION 
 
 Most client files (whether paper or electronic) should be kept for a minimum of 10 years to 
ensure the file will be available to defend you against malpractice claims.  Files that should be 
kept for more than 10 years include: 
 

1. Cases involving a minor who is still a minor at the end of 10 years;1 
2. Estate plans for a client who is still alive 10 years after the work is performed; 
3. Contracts or other agreements that are still being paid off at the end of 10 years; 
4. Cases in which a judgment should be renewed; 
5. Files establishing a tax basis in property; 
6. Criminal law – keep for two years after the client is released or exonerated 2  
7. Support and custody files in which the children are minors or the support  
 obligation continues; 
8. Corporate books and records; 
9. Adoption files;  

           10. Intellectual property files; and 
           11. Files of problem clients. 

 Whenever possible, do not keep original papers (including estate plans or wills) of 
clients.  If you keep original wills, 40 years must elapse before the will can be disposed of.   
ORS 112.815 provides: “An attorney who has custody of a will may dispose of the will in 
accordance with ORS 112.820 if: (1) The attorney is licensed to practice law in the state of 
Oregon;  (2) At least 40 years has elapsed since execution of the will; (3) The attorney does not 
know and after diligent inquiry cannot ascertain the address of the testator; and (4) The will is 
not subject to a contract to make a will or devise or not to revoke a will or devise.” 
 
 When closing your file, return original documents to clients or transfer them to their new 
attorneys.  Be sure to get a receipt for the property and keep the receipt in your paper or 
electronic file.   
 
 The first step in the file retention process begins when you are retained by the client.  
Your fee agreement should notify the client that you will be destroying the file and should specify 
when that will occur.  The client’s signature on the fee agreement will provide consent to destroy 
the file.  In addition, your engagement letter should remind clients that you will be destroying the 
file after certain conditions are met.   
 
 The second step in the file retention process is when the file is closed.  When closing the 
file, establish a destruction date and calendar that date.  If you have not already obtained the 
client’s permission to destroy the file (in the fee agreement and engagement letter), you can get 
written permission when you close the file or you can make sure that the client has a complete 
copy of the file.  This includes all pleadings, correspondence, and other papers and documents 
necessary for the client to construct a file for personal use.  If you choose the latter alternative, be 
sure to document that the client has a complete file.  This means that the paper or electronic file 
you have in your office is yours (and can be destroyed without permission) and the file the client 
has is the client’s copy.  File closing is also a good time to advise clients of your firm’s policy on 
retrieving and providing file material once a matter is closed.   
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 The final step in the file retention process involves reviewing the firm’s electronic records 
for client-related material.  Electronic data may reside on network servers, Web servers, 
Extranets, Intranets, the Internet, local hard drives of firm PCs, laptops, home computers, zip 
drives, disks, portable memory sticks and flash drives, PDAs and Smartphones, or other media.  
Examples include e-mail communications, instant messages, electronic faxes, digitized 
evidence, word processing, or other documents generated during the course of the case.  
Review these sources to ensure that the client file is complete.  If these documents exist only in 
electronic form, you may choose to store them electronically or print them out and place them in 
the appropriate location in the client’s file.   
 
 If you possess electronic data containing “consumer personal information” within the 
meaning of the Oregon Consumer Identity Theft Protection Act (ORS 646A.600 to 646A.628) 
you are required to develop, implement, and maintain safeguards to protect the security and 
disposal of the data.  Failure to do so can result in civil penalties.  For more information, See 
“2007 Legislation Alerts - Business Law/Consumer Protection (Identity Theft),” In Brief 
(November 2007) and "Protect Client Information from Identity Theft," In Brief (August 2008.)  
 

 The retention policy for electronic data should be consistent with the retention policy for 
paper files.  Regardless of how files are retained, the PLF recommends that all client files be 
kept a minimum of 10 years.  If you intend to scan client files and dispose of the original 
documents, review the PLF practice aid, “A Checklist for Imaging Files and Disposing of Original 
Documents,” available at www.osbplf.org.  Click on Practice Aids and Forms and follow the link 
to Technology. 
 

Organization and Destruction of Closed Files 
 
 Closed paper files should be organized by years or organized into two groups: files that 
are 10 years and older and files that are less than 10 years old.  If possible, however, separate 
closed client files into groups according to the year the work was completed so that each year you 
know which files to review for destruction.  Electronically retained files should be organized in a 
similar fashion, or identified in a manner that allows you to easily determine when the file was 
closed.  If you possess files that must be retained on a permanent or long-term basis, clearly mark 
the file and the file box to prevent inadvertent destruction.  
 
 Keep a permanent inventory of files you destroy and the destruction dates.  Before 
destroying any client file, review it carefully.  Some files need to be kept longer than 10 years, as 
noted above.  Others may contain conflict information that needs to be added to your conflict 
database or original documents of the client, which should never be destroyed.  Always retain 
proof of the client’s consent to destroy the file.  This is easily done by including the client’s consent 
in your fee agreement or engagement letter and retaining the letters with your inventory of 
destroyed files.  Follow the same guidelines when evaluating whether to destroy electronic 
records.  For additional guidance on closing client files, See the PLF practice aid “File Closing 
Checklist,” available at www.osbplf.org.  Click on Practice Aids and Forms and follow the link to 
File Management. 
 
 Since June 1, 2005, the Fair and Accurate Credit Transaction Act (FACTA) Disposal 
Rule (the Rule) requires any person who maintains or possesses “consumer information” for a 
business purpose to properly dispose of such information by taking “reasonable measures” to 
protect against unauthorized access to or use of the information in connection with its disposal.  
The Rule defines “consumer information” as any information about an individual that is in or 
derived from a consumer report.  Although the Rule doesn’t specifically refer to lawyers, it may 
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be interpreted to apply to lawyers, and the practices specified in the Rule would safeguard 
clients’ confidential information.   
 
“Reasonable measures” for disposal under the Rule are (1) burning, pulverizing, or shredding 
physical documents; (2) erasing or physically destroying electronic media; and (3) entering into 
a contract with a document disposal service.  Also see Oregon State Bar Legal Ethics Op  
2005-141.  Permanent destruction of electronic data requires special expertise.3   
 
  
1 ORS 126.725 (amended 2009) requires that the attorney representing a minor’s legal guardian in a tort 
claim keep the Affidavit of Custodian for two years after the minor reaches the age of 21.  Retaining the 
Affidavit of Custodian is mandatory.  You  may wish to keep your entire file.  See Brooks F. Cooper, 
“Settlements for Minors – 2009 Legislative Changes,” Issue 108 In Brief November 2010. There may be 
other instances where it it is advisable to keep files involving a minor who is still a minor at the end of 10 
years.  Examples include ongoing conservatorships or guardianships and family law matters involving 
custody of a minor is still a minor at the end of 10 years.   
 
2 In criminal law cases, an action for legal malpractice may not accrue, for statute of limitation purposes, 
until the date on which the client is exonerated through reversal on direct appeal, through  
post-conviction relief proceedings, or otherwise.  See  Stevens v. Bispham, 316 Or 221 (1993),  
Abbott v. DeKalb, 346 Or 306 (2009), Drollinger v. Mallon et al., SC S0588839 (2011), 
http://www.publications.ojd.state.or.us/S058839.pdf. 
 
3 With proper technique, deleted documents can be retrieved and restored.  Consult with a computer 
expert to determine what steps must be taken to ensure that client documents have been completely 
purged from your system, including backups, if applicable. For recommendations on how to store data for 
long-term archival needs, contact the Association for Records Management Professionals at 
www.arma.org. 
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FORMAL OPINION NO. 2005-125
Client Property:

Photocopy Charges for Client Files,
Production or Withholding of Client Files

Facts:
Lawyer A is terminated by Client A while a matter is ongoing. At

the time of the termination, Client A does not owe Lawyer A any fee.
Client A then asks Lawyer A to provide Client A’s new lawyer with a
copy of the entire file. 

Lawyer B represented Client B in a matter some years ago. Client
B now contacts Lawyer B and asks Lawyer B for a copy of Lawyer’s
entire file on the matter. No fee is owing from Client B to Lawyer B.

Lawyer A and Lawyer B would like to turn over some portions of
their client files but would like to withhold other portions. Lawyer A and
Lawyer B also would like to keep either the original or a copy of what
they turn over to their clients.

Questions:
1. What portions of their files may Lawyer A and Lawyer B

retain, and what must they make available (with or without photocopy
charges) to their clients?

2. When, if at all, may Lawyer A and Lawyer B charge clients
for photocopies?

3. When, if at all, may Lawyer A and Lawyer B charge their
clients for locating and segregating materials to be given to their clients?

Conclusions:
1. See discussion.
2. See discussion.
3. See discussion.
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1 See OSB Formal Ethics Op No 2005-90; ORS 87.445, 87.476; Potter v. Schlesser
Co., 335 Or 209, 63 P3d 1172 (2003).
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Discussion: 
1. What Must Be Provided?
Oregon RPC 1.16(c) and (d) provide:

(c) A lawyer must comply with applicable law requiring notice
to or permission of a tribunal when terminating a representation. When
ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client’s interests,
such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to which
the client is entitled and refunding any advance payment of fee or
expense that has not been earned or incurred. The lawyer may retain
papers, personal property and money of the client to the extent permitted
by other law.

Oregon RPC 1.15-1(d) provides, in pertinent part:
Except as stated in this rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client
or third person any funds or other property that the client or third person
is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

As a general proposition, and absent viable attorney liens,1 a lawyer
is obligated to deliver a former client’s entire file to the former client.
See, e.g., In re Arbuckle, 308 Or 135, 775 P2d 832 (1989); In re
Chandler, 306 Or 422, 760 P2d 243 (1988). By entire file, we mean
papers and property that the client provided to the lawyer; litigation
materials, including pleadings, memoranda, and discovery materials; all
correspondence; all items that the lawyer has obtained from others,
including expert opinions, medical or business records, and witness
statements. The client file also includes the lawyer’s notes or internal
memoranda that may constitute “attorney work-product.” See, e.g.,
Minnesota Ethics Opinion 13 (1989).

Sometimes, however, the file maintained by a lawyer may include
documents to which the client is not entitled. If, for example, the lawyer
wrote a memorandum in Case X that dealt with a particular issue of law
that was also germane to Case Y, the common practice is for the lawyer
to place a copy of that memorandum in the Case Y file. Because, by
hypothesis, the memorandum was not prepared in whole or in part for the
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2 The Oregon RPCs do not mandate a retention period for client files, although the
client file is considered client property that the lawyer must safeguard pursuant
to Oregon RPC 1.15-1 during the period it is retained. The OSB Professional
Liability Fund, however, has developed a detailed file-retention schedule based
on the nature of the matter involved. 
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client in Case Y, that client has no right to receive that document. Indeed,
the lawyer might well be violating duties of confidentiality or secrecy
owed to the client in Case X if the memorandum were surrendered to the
client in Case B. Cf. OSB Formal Ethics Op Nos 2005-96, 2005-81.

At times, lawyer files also may contain documents such as personal
notes made by the lawyer that do not so much bear on the merits of the
client’s position in a matter as they do on the lawyer-client relationship.
A lawyer might, for example, note in a file that the lawyer has consulted
the lawyer’s own counsel to explore the lawyer’s potential exposure to
discipline or to explore malpractice liability to the client. Documents
reflecting matters of this type need not be produced to the client. Cf.
Oregon RPC 1.6(b)(3) (lawyer may reveal confidential client information
“to secure legal advice about the lawyer’s compliance with these Rules”).

There also may also be substantive legal reasons, such as law or
court order, that prohibit the delivery of certain documents, either in
whole or part, to clients. 

We cannot say that there are no other possible classes of documents
that may be withheld. As a general proposition, however, we say that
unless there is a strong reason for not producing or providing documents,
all documents that the client may want and that may be of assistance to
the client must be provided.

2. When Must the Client Pay for Copies?
A lawyer has a right to retain a copy of the client file.2 The question

then is when and under what circumstances the lawyer can charge a client
to duplicate all or part of the file. The lawyer cannot charge for copies
of original documents given by the client to the lawyer. The lawyer also
cannot charge for copies of original documents prepared by the lawyer
for the client and held by the lawyer at the client’s request (e.g., the
original of a client will or trust agreement). Any copies of such
documents to be retained by the lawyer must be made at the lawyer’s
expense.
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3 The only circumstance in which we can presently foresee a different result would
be a matter of timing. Suppose that a lawyer-client relationship ends in mid-
matter and that an impecunious client needs documents immediately to protect the
client’s interest. In this circumstance, the lawyer’s right to charge for photocopies,
like the lawyer’s right to a retaining lien more generally, would have to give way
before the client’s immediate need in light of Oregon RPC 1.16(d). See OSB
Formal Ethics Op No 2005-90. The lawyer would, however, be free to pursue
collection of photocopy charges at a later date just as a lawyer who cannot
enforce a retaining lien is free to sue for past-due fees. 
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With respect to all other documents, the question of a photocopy fee
depends primarily on the nature of the fee agreement between the lawyer
and the client. If the fee agreement provided for photocopy charges to be
paid by the client while the lawyer-client relationship was in existence,
there is generally no reason to provide a different standard just because
the lawyer-client relationship has ended.3 If, on the other hand, the nature
of the fee agreement between the lawyer and the client were such that the
client was entitled to get copies of documents without separate charge,
the client would be entitled to one copy, without charge, of any
documents not previously provided to the client. To the extent, however,
that the client in this latter type of situation wants duplicate copies of
documents or information previously sent to the client, the lawyer is
entitled to charge for photocopies. 

3. When May Personnel Charges for Locating and Segregating
Files Be Assessed?

A lawyer may not charge clients for the personnel costs of
segregating the materials that the lawyer chooses not to produce.
However, a lawyer may charge clients for the personnel costs of
segregating materials that the lawyer is legally prohibited from producing,
or if the client has requested only certain portions of the file. Subject to
this limitation and to the limitation noted above, a lawyer may charge a
client for labor costs associated with the production of a file to the extent
that the lawyer could have charged the client for the same work if the
same request had been made during the lawyer-client relationship. In
addition, a lawyer may charge the client for such labor if the lawyer is
being asked to reproduce documents or information already made
available to the client. 
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As is true in other circumstances, “clearly excessive” or
“unreasonable” fees or charges are prohibited. Cf. Oregon RPC 1.5(a),
1.8(i); OSB Formal Ethics Op No 2005-124. 

Approved by the Board of Governors, August 2005.

COMMENT: For additional information on this general topic and other related
subjects, see THE ETHICAL OREGON LAWYER §11.14–11.16, 15.19 (Oregon CLE
2003); RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §§33, 38, 44–46
(2003); and ABA Model Rules 1.15–1.16. 
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FORMAL OPINION NO. 2005-90
Client Property:
Attorney Liens

Facts:
Lawyer A represents Client A in litigation. Lawyer B represents

Client B in litigation. 
Lawyer A is fired by Client A shortly before trial and is granted

leave to withdraw as counsel of record. Lawyer B seeks leave to
withdraw for nonpayment of fees, and leave is granted. Both Client A and
Client B hire other counsel to protect their interests, and their respective
cases continue. 

Both Lawyer A and Lawyer B are owed substantial fees by their
clients and both have in their possession documents and information of
critical importance to their clients’ cases, which the clients cannot
practicably duplicate or replace.

Questions:
1. May Lawyer A retain client documents or information until all

past-due fees are paid?
2. May Lawyer B retain client documents or information until all

past-due fees are paid?

Conclusions:
1. Yes, qualified.
2. Yes, qualified.

Discussion:
Oregon RPC 1.16(a)(3) requires a lawyer to withdraw if the lawyer

“is discharged.” Oregon RPC 1.16(b)(5) permits the lawyer to withdraw
if 

the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer’s services and has been given reasonable warning
that the lawyer will withdraw unless the obligation is fulfilled.

See also OSB Formal Ethics Op No 2005-1.
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1 Oregon RPC 1.15-1(d) provides in pertinent part:
(d) . . . Except as stated in this rule or otherwise permitted by law or

by agreement with the client, a lawyer shall promptly deliver to the client
. . . any funds or other property that the client . . . is entitled to receive and,
upon request by the client . . . , shall promptly render a full accounting
regarding such property.
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In either case, the terms and conditions of withdrawal are governed
by Oregon RPC 1.16(c) and (d):

(c) A lawyer must comply with applicable law requiring notice
to or permission of a tribunal when terminating a representation. When
ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client’ interests,
such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to which
the client is entitled and refunding any advance payment of fee or
expense that has not been earned or incurred. The lawyer may retain
papers, personal property and money of the client to the extent permitted
by other law.

See e.g., In re Biggs, 318 Or 281, 864 P2d 1310 (1994) (lawyer
ceased practicing law without taking steps necessary to avoid prejudice
to existing clients); In re Devers, 317 Or 261, 855 P2d 617 (1993)
(lawyer disciplined for failing to deliver to client all papers to which
client was entitled); In re McKnight, 9 DB Rptr 17 (1995) (lawyer
disciplined for failure to refund unearned portion of retainer promptly on
withdrawal from employment); In re Passannante, 16 DB Rptr 310
(2002) (lawyer who ceased working on client’s legal matter without
notice to client and without returning file to client effectively withdrew
in violation of former DR 2-110(A)(2)); In re Covert, 16 DB Rptr 87
(2002) (lawyer violated former DR 7-110 by withdrawing from
bankruptcy representation without obtaining bankruptcy court’s
permission).

On the facts as presented, the requirements of Oregon RPC 1.16(c)
have been met, and the portion of Oregon RPC 1.16(d) relating to
refunding any unearned advance payments does not apply. Thus, it is
only necessary to consider the application of the remaining portion of
Oregon RPC 1.16(d) relating to return of client documents or property.
See also Oregon RPC 1.15-1(d).1
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2 See also ORS 87.445–87.490, regarding liens on actions and judgments. With
respect to the difference between “retaining” and “charging” liens, see Lee v. Lee,
5 Or App 74, 482 P2d 745 (1971). We do not believe that the existence of ORS
9.360 and 9.370, which provide a procedure in which clients can obtain a court
ruling requiring the return of their papers or property, compels the conclusion that
it necessarily is ethical for lawyers to retain client papers or property until a court
so orders. Cf. In re Arbuckle, 308 Or 135, 139, 775 P2d 832 (1989) (disciplining
lawyer who had not “attempted to justify his failure to return the property by any
claim of privilege or right”). Among other things, there will be clients whose very
lack of resources or abilities will render this remedy unavailable.

COMMENT: For additional information on this general topic and other related
subjects, see THE ETHICAL OREGON LAWYER §§3.23, 3.32–3.33, 3.41, 4.1–4.9,
4.13–4.15, 11.11, 11.14–11.15 (Oregon CLE 2003); RESTATEMENT (THIRD) OF THE
LAW GOVERNING LAWYERS §§17, 31–33, 40, 43–46 (2003); and ABA Model Rules
1.15–1.16. 
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ORS 87.430 creates an attorney’s possessory lien on client papers
and property, and ORS 87.435 and 87.440 provide a procedure by which
a client may file a surety bond and obtain discharge of the lien.2 If the
lien is otherwise valid and if the client has sufficient resources to pay the
lawyer what is due but chooses neither to make payment nor to file a
bond, the lawyer may lawfully withhold the client’s materials. If,
however, the client does not have sufficient resources to pay the lawyer
in full and if surrender of the materials is necessary to avoid foreseeable
prejudice to the client, the attorney lien must yield to the fiduciary duty
that the lawyer owes to the client on payment of whatever amount the
client can afford to pay. Compare Annot, Lawyer’s Assertion of Retaining
Lien as Violation of Ethical Code or Rules Governing Professional
Conduct, 69 ALR4TH 974 (1989), and sources cited; Washington Formal
Ethics Op No 181 (1987).

Approved by Board of Governors, August 2005.
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 30.020 Action for wrongful death; when commenced; damages.  
 
(1)   When the death of a person is caused by the wrongful act or omission of another, the 
personal representative of the decedent, for the benefit of the decedent’s surviving spouse, 
surviving children, surviving parents and other individuals, if any, who under the law of intestate 
succession of the state of the decedent’s domicile would be entitled to inherit the personal 
property of the decedent, and for the benefit of any stepchild or stepparent whether that stepchild 
or stepparent would be entitled to inherit the personal property of the decedent or not, may 
maintain an action against the wrongdoer, if the decedent might have maintained an action, had 
the decedent lived, against the wrongdoer for an injury done by the same act or omission. The 
action shall be commenced within three years after the injury causing the death of the decedent is 
discovered or reasonably should have been discovered by the decedent, by the personal 
representative or by a person for whose benefit the action may be brought under this section if 
that person is not the wrongdoer. In no case may an action be commenced later than the earliest 
of: 
      (a) Three years after the death of the decedent; or 
      (b) The longest of any other period for commencing an action under a statute of ultimate 
repose that applies to the act or omission causing the injury, including but not limited to the 
statutes of ultimate repose provided for in ORS 12.110 (4), 12.115, 12.135, 12.137 and 30.905. 
 
(2)  In an action under this section damages may be awarded in an amount which: 
      (a) Includes reasonable charges necessarily incurred for doctors’ services, hospital services, 
nursing services, other medical services, burial services and memorial services rendered for the 
decedent; 
      (b) Would justly, fairly and reasonably have compensated the decedent for disability, pain, 
suffering and loss of income during the period between injury to the decedent and the decedent’s 
death; 
      (c) Justly, fairly and reasonably compensates for pecuniary loss to the decedent’s estate; 
      (d) Justly, fairly and reasonably compensates the decedent’s spouse, children, stepchildren, 
stepparents and parents for pecuniary loss and for loss of the society, companionship and 
services of the decedent; and 
      (e) Separately stated in finding or verdict, the punitive damages, if any, which the decedent 
would have been entitled to recover from the wrongdoer if the decedent had lived. 
 
(3)  For the purposes of this section: 
      (a) Two persons shall be considered to have a stepchild-stepparent relationship if one of the 
biological parents of the stepchild, while the stepchild is a minor and in the custody of this first 
biological parent, marries the stepparent who is not the second biological parent or the adoptive 
parent of the stepchild; 
      (b) The stepchild-stepparent relationship shall remain in effect even though the stepchild is 
older than the age of majority or has been emancipated; 
      (c) The stepchild-stepparent relationship shall remain in effect even though one or both of the 
biological parents of the stepchild die; and 
      (d) The stepchild-stepparent relationship shall end upon the divorce of the biological parent 
and the stepparent. [Amended by 1953 c.600 §3; 1961 c.437 §1; 1967 c.544 §1; 1973 c.718 §2; 
1991 c.471 §1; 1991 c.608 §1; 1995 c.618 §19] 
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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Issue 110

In Memoriam – Carol Wilson
1939 - 2011

It is with great sadness that we announce the passing of Carol Wilson, the 
PLF’s founding practice management advisor, who worked at the PLF from 
1985 to 2004. 

Carol created the PLF’s practice management advisor program and was 
one of the first practice management advisors in the country. She was the 
inspiration and developing force behind the PLF’s collection of practice aids 
and handbooks, which continue to be used by lawyers and law office staff throughout the state and 
the nation. Carol started the first stress management support group associated with the Oregon 
Attorney Assistance Program. She wrote countless articles, served as newsletter editor, presented 
numerous CLEs, and volunteered her time and energy to many committees and associations.

After 20 years of dedicated service, Carol retired in 2004, and enjoyed traveling and 
spending time with her family. She cheerfully continued her volunteerism, spending many 
hours helping seniors.

Carol’s work with thousands of lawyers and law office staff has made a substantial positive 
impact on the legal profession in Oregon and elsewhere. Her resourcefulness, diligence, kind-
ness, and humor were greatly appreciated by those who were fortunate to know her. She spent 
most of her life helping people and remains highly respected.

On behalf of the lawyers of Oregon and the staff of the Professional Liability Fund, we 
acknowledge her life of extraordinary service and the legacy of her contributions. We will 
miss Carol very much.

P.I. Settlements and Welfare
Your client has been in a car accident, and you 

are representing her on a personal injury claim. 
If she is also receiving Temporary Assistance to 
Needy Families (TANF) (formerly Aid to Fami-
lies with Dependent Children [ADC]) or medi-
cal assistance (i.e., Medicaid or Oregon Health 
Plan), you need to consider two important issues 
before you enter into a settlement. First, the state 
will attach a lien on the settlement to the extent of 
all assistance (cash and medical) it has provided 
since the date of the injury. Second, the client’s 
net settlement may affect eligibility for TANF and 
medical assistance.

State Lien on Settlement
ORS 416.540(1) provides: “[T]he Depart-

ment of Human Services and the Oregon Health 
Authority shall have a lien upon the amount of 
any judgment in favor of a recipient or amount 
payable to the recipient under a settlement or 
compromise for all assistance received by such 
recipient from the date of the injury of the recipi-
ent to the date of satisfaction of such judgment or 
payment under such settlement or compromise.”
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P.I. Settlements 
and Welfare

page 1

In Memoriam –  
Carol Wilson

page 1

Commercial Lease 
Tenants and Real 

Property Foreclosures
page 4

Getting Help
page 6

Common Mistakes 
Lawyers Make With 

Technology
page 7

PDF/A – PDF for 
Archiving

page 8

Tips, Traps, and 
Resources
page 11

Cases of Note
page 12

RESOURCES // 53



June 2011 www.osbplf.org – Page 2

This provision grants the Department of Human Ser-
vices (DHS) and the Oregon Health Authority (OHA) a lien 
against any judgment on or settlement of a claim for damag-
es for personal injuries. ORS 416.510(5), 416.540(1). This 
does not include SAIF (State Accident Insurance Fund) or 
workers’ compensation claims. It also excludes claims that 
are not for personal injuries, such as claims for violations of 
the Fair Housing Act.

TANF and medical assistance applicants and recipi-
ents are required to report to DHS,1 the OHA, and their 
managed care organization (MCO) that they have made a 
claim for damages for personal injuries. They must do so 
within 10 days of initiating the claim. This notification must 
include the names and addresses of all parties against 
whom the action or claim is brought, a copy of each claim 
or demand, and, if an action has been brought, the case 
number and county where the action is filed. ORS 416.530; 
OAR 461-195-0310. If the TANF or medical assistance re-
cipient fails to report the claim for personal injuries, and 
the claim is settled before DHS, the OHA, or the MCO 
has the opportunity to satisfy its lien, the state will have 
a claim against your client to the extent of the lien. 
OAR 461-195-0310; ORS 416.610.2

Although a lien could exceed the amount of the personal 
injury claim, DHS rules permit the recipient to keep enough 
of the net settlement to pay for attorney fees, medical costs, 
and other costs and expenses. OAR 461-195-0305. A pre-
sumption exists that the proceeds are for payment of medical 
expenses, unless otherwise identified. OAR 461-195-0305. 
A certain amount also may be set aside for future medi-
cal expenses, especially if the injured party is a minor. 
ORS 416.590, 416.600; OAR 461-195-0320. 

If a child in a TANF family is injured, the state will as-
sert a lien only to the extent of medical assistance provided 
for that child. The state will not assert a lien for the cash 
assistance received. However, if an adult in the family is in-
jured, the state will attempt to attach a lien for the amount of 
both cash and medical assistance that can be attributed to the 
personal injury. For medical assistance, it will be the amount 
paid for the injured individual. For TANF, depending on the 
circumstances, it may include assistance that has been pro-
vided to the entire family. If the family has medical coverage 
through an MCO, the OHA may assign its lien to the MCO 
for recovery. ORS 416.540(3); OAR 461-195-0321.

Effect of Settlement on 
Eligibility for Assistance

Once the matter of the lien has been settled, it is es-
sential to consider the effect of the final settlement on your  
client’s eligibility for public assistance programs. 

When the family receives a personal injury settlement, 
the net proceeds after payment of the lien, costs, attorney 
fees, etc., will be compared with the TANF resource limit. 
The family will be ineligible for TANF only for so long as 
they retain proceeds in excess of that limit. Once the family 
spends the money down to the resource limit, the family will 
again be eligible for TANF benefits. If the client has other 
resources, those resources, along with the personal injury 
settlement proceeds, will count toward the resource limit for 
all public assistance programs. 

TANF families participating in Oregon’s Job Opportuni-
ties and Basic Skills (JOBS) program have a resource limit 
of $10,000. For all others, the resource limit is $2,500.3 
Thus, those families participating in the JOBS program can 
receive net personal injury settlement proceeds of up to 
$10,000 before it affects their TANF benefits.4 OAR 461-
160-0015. As long as they receive TANF, they will con-
tinue to qualify for medical assistance. 

For Supplemental Nutrition Assistance Program 
(SNAP) benefits (formerly food stamps), the personal in-
jury settlement proceeds are not counted at all if the family 
is “categorically eligible.” A family is categorically eligi-
ble if the family is also receiving TANF or Supplemental 
Security Income (SSI),5 has a household member working 
under a JOBS Plus agreement, or has income less than 
185 percent of the federal poverty level and has received 
a pamphlet about Information and Referral Services. 
OAR 461-135-0505. 

For families who receive SNAP benefits but do not 
fit into one of the categories listed above, the personal 
injury settlement proceeds are considered a resource 
and will be compared with the SNAP resource limits.6 
OAR 461-140-0120. If the proceeds exceed those limits, 
the family will be ineligible until the proceeds are spent 
to below the SNAP resource limit. Categorical eligibility 
lasts only as long as the family is eligible for the other as-
sistance program that makes the family categorically eli-
gible. Alternatively, if the eligibility is based on income 
less than 185 percent of the federal poverty level and re-
ceipt of the Information and Referral Services pamphlet, 
then categorical eligibility lasts only for the duration of 
the SNAP certification period of one year. Once the client 
is no longer categorically eligible, the client will have to 
spend down to be below the SNAP resource limit before 
reapplying for SNAP benefits.

For SSI, the personal injury settlement proceeds 
are considered income in the month received and re-
sources in the following months. 20 CFR §§416.1121(f), 
416.1207(d). The individual will be ineligible for SSI 
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in the month the settlement is received if it exceeds the 
income limits. In the following months, the individual 
will be ineligible so long as the remaining funds, along 
with the individual’s other countable assets, exceed the 
resource limit of $2,000 for an individual and $3,000 for a 
couple. 20 CFR §416.1205. Once the money is spent down 
to below the resource limits, the individual or couple will 
re-qualify. There will likely be an overpayment for the 
month in which the money was received, but that overpay-
ment should be waived as long as the client promptly re-
ports to the Social Security Administration (SSA) that he 
or she received the settlement. As with TANF, as long as 
the client receives SSI, the client will continue to qualify 
for medical assistance (i.e., Medicaid).

Each of these programs (TANF, SNAP, and SSI) has 
limits on the value of noncash resources that the indi-
vidual can retain. Therefore, the client should be cau-
tious about how money is spent to reduce it below the 
resource limits. Some items, such as motor vehicles, 
have separate value limits; and some or all of the eq-
uity value may be excluded. The rules are different for 
each program. Other resources are excluded regardless 
of value, such as the client’s home, furniture, household 
goods, and personal belongings. See OAR Chapter 461,  
Division 145; 20 CFR §416.1216.

The client cannot give away the proceeds of the settle-
ment in most cases. The client must receive some value in 
return. Most programs have a transfer-of-assets disqualifi-
cation period, which may be lengthy depending on the ben-
efit and the amount transferred.

There is no resource limit for Social Security Disability 
Insurance (SSDI) benefits. Thus, a personal injury settle-
ment will not affect those benefits. However, some clients 
may receive a combination of SSDI and SSI benefits. The 
settlement could affect the SSI portion of the benefits. 
Many people confuse SSDI and SSI benefits. A client may 
know that he or she is on “disability” but may not know 
which program is involved. Since the income and resource 
rules are very different, it is important to verify whether 
the client receives SSDI, SSI, or both.7

If you are representing a client on a personal injury 
claim who receives public assistance benefits, it is advis-
able to call your local Legal Aid or Oregon Law Center of-
fice for advice before finalizing the terms of the settlement. 

Karen BerKowitz

oregon Law Center, inC.

Thanks to Lorey H. Freeman for her assistance with this 
article. 

1 They must report to the Personal Injury Liens Unit,  
PO Box 14512, Salem, OR 97309, 503-378-4514, FAX: 
503-378-2577. OAR 461-195-0310.

2 ORS 416.610 only gives the OHA, not DHS, the 
right to file a claim against an individual who fails to 
give notice and settles a claim before the OHA can sat-
isfy its lien for medical assistance. DHS, by rule, grants 
itself this authority with respect to TANF benefits. 
OAR 461-195-0310(6). 

3 OAR 461-160-0015.
4 Includes receipt by the attorney representing the cli-

ent, so long as the attorney has settled all claims and can 
disburse the money to the client.

5 Supplemental Security Income (SSI): a federally 
funded disability program for low-income individuals 
who do not qualify for Social Security Disability Insur-
ance (SSDI) or whose monthly SSDI benefit payment, and 
other income, is $694 or less.

6 $3,000 for households with at least one member 
who is age 60 or over; $10,000 for groups with one mem-
ber working under a JOBS Plus agreement; and $2,000 for 
all other households. OAR 461-160-0015.

7  You can get this information directly from the 
Social Security Administration (SSA) with a writ-
ten release, or you can call SSA’s toll-free number 
(1-800-772-1213) with the client present. SSA will 
verify the client’s identification and will give the cli-
ent the necessary information.
 

 

PLF Board Positions

The Board of Directors of the Professional Liability 
Fund is looking for two lawyer members to 
each serve a five-year term on the PLF Board of 
Directors beginning January 2012. Directors attend 
approximately six two-day board meetings per 
year plus various committee meetings. Directors 
are also required to spend a considerable amount 
of time reading board materials between meetings 
and participating in telephone conference calls. 
PLF policies prohibit directors and their firms from 
prosecuting or defending claims against lawyers. 
Interested persons should send a brief résumé by 
August 1, 2011, to Ira R. Zarov, Professional Liability 
Fund, PO Box 231600, Tigard, OR 97281-1600.

RESOURCES // 55

Bev Michaelis
Typewritten Text
**See correction to this article posted under Additional Resources,June 2011 In Brief issue.

Bev Michaelis
Typewritten Text

Bev Michaelis
Typewritten Text

Bev Michaelis
Typewritten Text

Bev Michaelis
Typewritten Text

Bev Michaelis
Typewritten Text
**

Bev Michaelis
Typewritten Text

Bev Michaelis
Typewritten Text



CORRECTION to “P.I. Settlements and Welfare,” In Brief, June 2011 

 

This article stated: “This provision grants the Department of Human Services (DHS) and the 

Oregon Health Authority (OHA) a lien against any judgment on or settlement of a claim for 

damages for personal injuries. ORS 416.510(5), 416.540(1). This does not include SAIF (State 

Accident Insurance Fund) or workers’ compensation claims.” 

 

Correction: The Department of Human Services (DHS) and the Oregon Health Authority’s 

(OHA) lien against a judgment on or settlement of a claim for damages for personal injuries does 

not include SAIF or the Workers’ Compensation Board, but it does include workers’ 

compensation claims against other insurers.  
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[Rev 11/11] PROFESSIONAL LIABILITY FUND (D-SETTLEMENT OR JUDGMENT DISBURSAL CHECKLIST.DOC) 

SETTLEMENT OR JUDGMENT DISBURSAL CHECKLIST FOR 
PAYMENT OF MEDICAL BILLS OR LIENS 

 
 

□ Is the client in bankruptcy?  If so, it may be necessary to obtain relief from the bankruptcy stay 
before moving to dismiss in a state court action.  See In re Enyedi, 371 BR 327 (Bankr. N.D. Ill. 
2007).  Also see Personal Injury Claims and Bankruptcy, PLF In Brief, February 2008.  Available 
online at www.osbplf.org.  Click on the In Brief link under Loss Prevention.  Further, the 
bankruptcy trustee should sign the fee agreement as a client and must consent to any settlement 
of the legal claim.   

 

□ Did the client receive benefits from Medicaid, Medicare, the Oregon Health Plan, or another 
source?  If so, there may be a lien against the settlement proceeds.  Determine the client’s 
benefit status and ascertain lien amounts, if any.  Also, for any benefits received from the Crime 
Victims Compensation Fund, etc. determine if you are required to obtain approval of any 
settlement.   

 

□ Clearly mark files when a notice of lien is received in connection with a client's case.  A red stamp 
on the outside of the filing stating "LIEN FILED" works well. If you are using case management 
software, make a prominent note in the client’s electronic record. 

 

□ If a notice of lien has been filed, contact the courthouse in the county where the lien was filed to 
see if the lien has been satisfied.  If not, call the lien holder to verify the amount of the lien and list 
that amount, along with the date called and the name of the personal spoken with, on your list of 
bills. 

 

□ Obtain client's consent in writing to negotiate and pay all outstanding medical bills out of any 
settlement or judgment obtained for the client.  (Explain the benefits of doing it in this manner.) 

 

□ Keep a running list of all bills incurred by the client as they are received in the office.  Keep all 
bills in a separate envelope in the file. 

 

□ Have the client review all bills prior to final disbursal to see if any are missing. 
 

□ Prior to final disbursal, make a list of all bills (doctor, telephone number, and amount) and a list of 
any hospital (or other) liens (name, date of filing, and amount). 

 

□ Call each doctor or medical care provider to verify amount owed.  Document your list of bills with 
the date called, the person spoken with, and the amount of the bill. 

 

□ Send a cover letter to the medical provider with each payment confirming the date the provider 
was called, the person spoken to, and the amount reported as due. 

 

□ Pay any outstanding liens and make sure a satisfaction of lien is recorded.  For contractual liens 
or reimbursement rights, obtain written confirmation from the insurer, etc. that their interest has 
been satisfied.   

 

□ Send a final statement to client outlining all payments made from the judgment or settlement. 
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[Rev 11/11] PROFESSIONAL LIABILITY FUND (E-SETTLEMENT LETTER.DOC) 

SAMPLE LETTER 
TO TRANSMIT SETTLEMENT ACCOUNTING 

 
 
 
 
RE: [Subject] 
 
Dear [Name]: 
 
Enclosed are an original and copy of the settlement distribution in your case. 
 
Under our fee agreement, we are entitled to [insert percent]% of the [insert gross settlement 
amount, gross settlement less PIP, or other applicable language] settlement, or $ [insert 
amount], in payment of services rendered.  This sum will be deducted from the proceeds which 
you are due, along with other costs and obligations.  The enclosed accounting includes a 
complete itemization of all deductions.  Any additional outstanding medical bills are your 
responsibility. 
 
You should consult with an accountant or tax attorney to be sure of the potential tax 
consequences of your recovery and whether the recovery should be reported for income tax 
purposes.  Understand that neither my office nor I is advising you with regard to your tax issues.   
 
Please review the accounting carefully.  If it meets with your approval, please sign and date the 
original and return it to our office in the enclosed postage-paid envelope.  Please retain the copy 
for your records.   
 
If you have any questions about the accounting, please contact me immediately.  We hope to 
distribute the settlement funds on [insert date], provided the insurance carrier’s check has 
cleared the bank.    
 
Very truly yours, 
 
 
 
 
 
NOTE TO ATTORNEY: 
 
To minimize client confusion or misunderstanding:  (1) have the client “sign off” on the 
settlement accounting;  (2)  obtain written consent of the client before paying medical bills out of 
settlement or judgment proceeds;  (3)  if PIP or health insurer liens are involved (including 
Medicare, Medicaid, or Oregon Health Plan), review ORS 742.536-742.538 and record a 
Satisfaction of Lien if appropriate.  See PLF practice aid “Settlement or Judgment Disbursal 
Checklist for Payment of Medical Bills or Liens.”   
 
 These are sample forms only.  Use of a letter like this and an accounting will help to 
establish clear expectations and avoid misunderstandings between you and your client.  It will 
not, however, provide absolute protection against a malpractice action. 
 

RESOURCES // 58



[1-Feb-10 Rev 2/10]  PROFESSIONAL LIABILITY FUND (F-SETTLEMENT ACCTG.DOC) 

SAMPLE SETTLEMENT ACCOUNTING 
 

Date 
Name 
Address 
City, State Zip 
 
Re: [Subject] 
 
 

SETTLEMENT ACCOUNTING 

 
Gross Recovery $50,000.00 
 
Less Repayment of PIP Lien - 2,233.33 

GoodHands Insurance PIP lien of  $3,350.00 
Less Attorney Fee Discount (33 1/3%) -1,116.67 
Net Amount Due GoodHands Insurance $2,233.33 

 

Balance Remaining After Repayment of PIP Lien  $47,766.67 
 
Less Legal Fees and Costs -16,672.21 

Less Attorneys Fees (33 1/3% of $47,766.67) $15,922.21   
Less Costs Advanced  $750.00    

 Filing Fees $     200.00 
      Medical reports $     550.00 
 
Total Fees and Costs  $16,672.21 
  
CLIENT’S RECOVERY  $31,094.46 
 
To be Paid Out of Client’s Recovery on Client’s Behalf: 
 
Payment to Dr. Joe Smith for client’s medical bills -   1,000.00* 

 
CLIENT’S NET RECOVERY $30,094.46 
 
Summary of Distributions 
GoodHands Insurance $2,233.33 
Attorney Sam Lawyer $16,672.21 
Dr. Joe Smith $1,000.00 
Client Jane Doe $30,094.46 
 
I APPROVE THIS STATEMENT AND RECEIVED A COPY OF IT: 
 
       Date:         
 [Client’s Signature] 
 
 

* ANY ADDITIONAL OUTSTANDING MEDICAL BILLS ARE THE RESPONSIBILITY OF THE CLIENT. 
 
 
 
 
Note to attorneys using this sample:   
1. Obtain written consent from the client before paying medical bills out of settlement or judgment proceeds and verify the amount due with the 

health provider(s).  This form can be used for this consent. 
2. This sample accounting assumes the PIP carrier requested Sam Lawyer to protect it’s lien pursuant to statute and agreed to reduce the lien 

amount by it’s pro-rata share of attorney’s fees and costs. If PIP or health insurer liens are involved, review ORS 742.536-742.538 and record a 
Satisfaction of Lien if appropriate.  See the PLF form, “Settlement or Judgment Disbursal Checklist for Payment of Medical Bills or Liens.”  

3. For a discussion on whether a lawyer may use a written contingent agreement that is based in part on recovery of PIP benefits, see Formal 
Ethics Opinion No. 2005-124. 

4. If the costs advanced are extensive, you may wish to itemize them on a separate page. 
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1 This opinion does not address a situation in which Lawyer may have made
payment representations to Doctor or Miscellaneous Unsecured Creditor without
Client’s knowledge or consent. This opinion also does not address Lawyer’s direct
contractual obligations, if any, to creditors.

121

FORMAL OPINION NO. 2005-52
Client Funds:

Obligation of Lawyer to Client Creditors and PIP Carrier

Facts:
Lawyer represents Plaintiff in motor vehicle personal injury

litigation. During the course of the litigation, Plaintiff receives PIP
benefits from Plaintiff’s Insurer.

Also during the course of the litigation, Lawyer receives a telephone
call from Doctor, who provided medical services to Plaintiff that were not
covered by PIP benefits and for which Doctor has not been paid, and
from Miscellaneous Unsecured Creditor. After discussing the matter with
Plaintiff and obtaining Plaintiff’s authorization to do so, Lawyer tells
Doctor and Miscellaneous Unsecured Creditor that to the extent funds in
excess of legal fees and costs are received after trial or in settlement,
Lawyer will pay Doctor and Miscellaneous Unsecured Creditor.1

Lawyer also learns during the course of the litigation that Secured
Creditor has a valid and perfected security interest in a portion of the
potential proceeds from the litigation.

Lawyer settles the case and receives funds sufficient to pay
Lawyer’s outstanding fees and expenses plus Secured Creditor, Doctor,
and Miscellaneous Unsecured Creditor. Plaintiff then demands that
Lawyer forward all funds received other than those necessary to pay
Lawyer’s fees and costs to Plaintiff and that Lawyer not pay Secured
Creditor, Doctor, or Miscellaneous Unsecured Creditor. 

Question:
What are Lawyer’s ethically available options?

Conclusion:
See discussion.
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Discussion:
Oregon RPC 1.15-1(d) provides:

Upon receiving funds or other property in which a client or third
person has an interest, a lawyer shall promptly notify the client or third
person. Except as stated in this rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client
or third person any funds or other property that the client or third person
is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

Oregon RPC 1.15-1(e) provides:
When in the course of representation a lawyer is in possession of

property in which two or more persons (one of whom may be the
lawyer) claim interests, the property shall be kept separate by the lawyer
until the dispute is resolved. The lawyer shall promptly distribute all
portions of the property as to which the interests are not in dispute.

From the text of Oregon RPC 1.15-1(d) as quoted above, it is only
funds “that the client . . . is entitled to receive” that a lawyer must pay
to a client, and funds “that [a] third person is entitled to receive” must be
paid to the third person. Cf. In re Howard, 304 Or 193, 743 P2d 719
(1987) (discussing former DR 9-102(A), renumbered 9-101(A) in 1985).
It is also clear from the text of Oregon RPC 1.15-1(e) that it is only
funds whose ownership is in dispute that a lawyer may ‘ke[ep] separate
. . . until the dispute is resolved.” Cf. In re Eakin, 334 Or 238, 48 P3d
147 (2002) (lawyer disciplined for, inter alia, failing to return to client
the unearned portion of retainer when requested); In re Gallagher, 332
Or 173, 26 P3d 131 (2001) (stating that former disciplinary rule governed
only handling of client money rather than third-party funds, and
overpayment in question was not client money).

The question to be addressed is who is “entitled to receive” these
funds within the meaning of Oregon RPC 1.15-1(d). We are presently
aware of no Oregon Supreme Court authority that addresses this
question. Absent such authority, we believe it is appropriate to consider
comment [4] of ABA Model Rule 1.15:

Paragraph (e) also recognizes that third parties may have lawful
claims against specific funds or other property in a lawyer’s custody,
such as a client’s creditor who has a lien on funds recovered in a
personal injury action. A lawyer may have a duty under applicable law
to protect such third-party claims against wrongful interference by the
client. In such cases, when the third-party claim is not frivolous under
applicable law, the lawyer must refuse to surrender the property to the
client until the claims are resolved. A lawyer should not unilaterally
assume to arbitrate a dispute between the client and the third party, but
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where there are substantial grounds for dispute as to the person entitled
to the funds, the lawyer may file an action to have a court resolve the
dispute.

We also believe it is appropriate to consider RESTATEMENT (THIRD) OF
THE LAW GOVERNING LAWYERS §45 (2003):

(1) Except as provided in Subsection (2), a lawyer must
promptly deliver, to the client or nonclient so entitled, funds or other
property in the lawyer’s possession belonging to a client or nonclient.

(2) A lawyer may retain possession of funds or other property
of a client or nonclient if:

(a) the client or nonclient consents;

(b) the lawyer’s client is entitled to the property, the lawyer
appropriately possesses the property for purposes of the representation,
and the client has not asked for delivery of the property;

(c) the lawyer has a valid lien on the property (see §43); 

(d) there are substantial grounds for dispute as to the person
entitled to the property; or

(e) delivering the property to the client or nonclient would
violate a court order or other legal obligation of the lawyer.

The official comments to this section provide, in pertinent part:
d. Disputed ownership. When it is unclear who is entitled to

property in the lawyer’s possession, the lawyer is not required to deliver
the disputed property to either claimant; indeed, if the lawyer delivers
the property to one claimant, the lawyer can later be held liable to the
other. The lawyer should therefore safeguard the property until the
disputants resolve it by contract or an appropriate procedure. . . . If a
lawyer holds property belonging to one person and a second person has
a contractual or similar claim against that person but does not claim to
own the property or have a security interest on it, the lawyer is free to
deliver the property to the person to whom it belongs. If a lawyer holds
funds as an advance fee payment, the lawyer is not obliged to deliver
those funds to the client when the client disputes the lawyer’s good-faith
claim that the sum withheld is due to the lawyer, but the lawyer may not
transfer the disputed funds to the lawyer’s personal account. . . .

e. A court order or other legal bar to delivery. A court may
order a lawyer to deposit property in court or in an interest-bearing
account pending further court orders. A court might also require a
lawyer to surrender an object to another party or allow its inspection at
the lawyer’s office, regardless of the wishes of the lawyer’s client. Such
a court order ordinarily binds a client’s lawyer even if only the client is
named in the order. A lawyer might also be constrained by a legal
obligation not arising from a court order, for example a lien asserted by
a third party. A lawyer is not required by any supposed duty to a client
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to deliver property to a claimant when doing so would cause the lawyer
to violate a court order or other legal obligation.

As a matter of law, Secured Creditor’s valid and perfected security
interest entitles Secured Creditor to receive funds to the extent necessary
to satisfy the security interest. That being so, the funds subject to Secured
Creditor’s valid and perfected security interest are funds that a third
person—Secured Creditor—is entitled to receive and that may be
properly paid only to Secured Creditor and not to client Plaintiff pursuant
to Oregon RPC 1.15-1(d). The same would be true if Secured Creditor’s
lien were statutory rather than contractual in origin. If there is a
nonfrivolous dispute with regard to the amount to which Secured Creditor
is entitled, Lawyer would be obligated by Oregon RPC 1.15-1(e) to retain
the disputed portion, or perhaps implead it, until the dispute was
resolved, but must pay the undisputed portion to Secured Creditor .

As to Doctor and Miscellaneous Unsecured Creditor, who have
neither statutory liens nor contractual security interests, the question is
who, as between Client and the creditors, has the legal right to the funds.
In the absence of definitive authority construing the phrase entitled to
receive, we conclude that Lawyer may retain or implead the funds
claimed by Doctor and Miscellaneous Unsecured Creditor if Lawyer
concludes that there is a nonfrivolous dispute regarding entitlement to the
funds. This conclusion may require, for example, that Lawyer ask
Plaintiff the basis for Plaintiff’s new instruction and whether Plaintiff
simply wishes to postpone or perhaps avoid payment to Plaintiff’s
creditors on the one hand or to engage in a bona fide dispute regarding
Doctor’s or Miscellaneous Unsecured Creditor’s right to be paid on the
other. Lawyer should also consider the extent, if any, to which Lawyer’s
representations about payment to Doctor and Miscellaneous Unsecured
Creditor may have created enforceable contract rights on their part.
Furthermore, Lawyer should assess whether Lawyer’s transfer of funds
to Plaintiff would constitute a fraudulent transfer within the meaning of
ORS chapter 95 or similar bankruptcy law provisions. Compare In re
Hockett, 303 Or 150, 734 P2d 877 (1987) (lawyer’s assistance to client
in making fraudulent transfer constituted both impermissible illegal
conduct and impermissible conduct involving dishonesty, fraud, deceit,
or misrepresentation), with In re Taylor, 319 Or 595, 878 P2d 1103
(1994) (insufficient proof of either violation in connection with alleged
fraudulent transfer), and In re Norman, 17 DB Rptr 9 (2003) (not all
fraudulent transfers involve illegal or dishonest conduct).

May Lawyer simply give the funds to Plaintiff regardless of
Lawyer’s prior representations to Doctor and Unsecured Creditor? In the
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absence of a definitive construction of the words entitled to receive, we
believe that Lawyer may do so unless Lawyer’s actions would constitute
“illegal conduct” in violation of Oregon RPC 3.3(a)(5) or conduct
involving “dishonesty, fraud, deceit or misrepresentation” in violation of
Oregon RPC 8.4(a)(4). In In re Williams, 314 Or 530, 840 P2d 1280
(1992), the Oregon Supreme Court held that a lawyer who had informed
his client’s landlord that rental funds were being held in trust was
obligated to inform the landlord when the lawyer, at the client’s request,
decided to return the rental funds to the tenant. The court did not address
whether the lawyer should or should not be faulted for returning the
funds to the client as requested. Nor does the opinion address whether or
under what circumstances the lawyer would have been obligated to give
advance notice to the landlord before returning the funds. More recently,
in In re Carpenter, 337 Or 226, 95 P3d 203 (2004), the court emphasized
the public interest in the integrity and trustworthiness of lawyers even
when they are dealing with persons other than clients.

In short, the proper disposition of clients’ funds under circumstances
such as are present here will likely depend on the assessment of
additional facts above and beyond those present in this opinion. It should
be clear, however, that Lawyer may not give to Plaintiff funds that are
subject to a valid lien or other claim to the specific funds, although if
Plaintiff can assert a nonfrivolous dispute as to the amount or validity of
such a claim, Lawyer may hold the funds pending resolution of the
dispute or implead the funds for a court to decide. Lawyer may distribute
to Plaintiff any funds not subject to liens or other legal claims, if doing
so does not constitute illegal or dishonest conduct. 

Approved by Board of Governors, August 2005.

COMMENT: For additional information on this general topic and related
subjects, see THE ETHICAL OREGON LAWYER §§11.10–11.12, 11.14, 15.29 (Oregon
CLE 2003); RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §§43–45
(2003); and ABA Model Rule 1.15.
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Issue 108

The problem: A minor has a tort claim for 
personal injuries. Luckily, the minor’s injuries 
are not severe, so the claim’s value as determined 
by a jury is probably modest. A settlement can be 
reached with the defendant’s insurer. However, 
minors are unable to contract. 

Prior to the passage of ORS 126.725, the only 
certain way for an insurer to guarantee that the 
claim against its insured was discharged was the 
appointment of a conservator and the court ap-
proval of the settlement. This is time-consuming 
(entailing yearly reports to the court until the mi-
nor reaches majority) and expensive (including 
costs such as filing fees and attorney fees). It is an 
unpalatable solution when the minor’s net recov-
ery is only a few thousand dollars. 

ORS 126.725 [passed in 2007 and amended 
in 2009] now solves this problem when the mi-
nor’s net recovery is $25,000 or less. This stat-
ute allows the parties to enter into a settlement 
agreement without court oversight and without 
the establishment of a conservatorship if the fol-
lowing conditions are met:

● There is not already a conservator for the 
minor;

● The total amount to be received by the mi-
nor (after payment of medical liens, attorney fees, 
and the like) is $25,000 or less; and

● The person authorized by the statute to 
sign a settlement agreement and extinguish the 
minor’s claim is “a person having legal custody 
of” the minor with the claim. The statute speaks 
in the singular. From a plain reading, it appears 
that when parents have joint legal custody but 
only one has physical custody of the minor, either 
parent can settle a claim of the minor under this 

Settlements for Minors –  
2009 Legislative Changes

statute. However, practitioners should note that if 
the minor is in the physical custody of a relative 
such as a grandparent due to an informal arrange-
ment with the parent or parents of the minor, mere 
physical custody does not, pursuant to the statute, 
confer the ability to settle a claim. 

Practice Tip: When prosecuting a claim for a 
minor’s injuries, determine the legal authority of 
the person with custody of the minor as soon as 
possible. It may be that one or both parents may 
need to be located to finalize a settlement and 
avoid the expense of a conservatorship proceed-
ing. Conversely, defense counsel should consider 
demanding proof of legal custody as part of a 
settlement to ensure that the release obtained for 
the defendant is, in fact, binding on the minor and 
the minor’s claim.

Once you are satisfied that the person seeking 
to settle the minor’s claim has authority to do so 
and that the settlement is reasonable, the follow-
ing steps are required to comply with the statute:

1. Affidavit of Custodian. First, the person 
having legal custody of the minor must sign an 
affidavit swearing:

● To the best of that person’s knowledge, 
the minor will be fully compensated by the settle-
ment; or

● Though the minor will not be fully com-
pensated, there is no practical way to obtain more 
from the party with whom the settlement is being 
made.

The attorney for the minor’s legal custodian 
must keep the affidavit for two years after the 
minor reaches the age of 21. Caution: This rep-
resents a departure from the usual practice of dis-
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posing of closed files after 10 years. Attorneys settling claims 
for minors pursuant to this statute may have to keep the origi-
nal affidavit signed by the person having legal custody for as 
long as 23 years. 

2.  Receipt and Disbursal of Funds. The funds 
(whether by check or by cash) must first be deposited into 
the plaintiff’s attorney’s IOLTA account. After attorney fees, 
costs, and medical liens are paid, the lawyer must deposit 
the minor’s net recovery into “a federally insured savings 
account that earns interest in the sole name of the minor.” 
(Emphasis added.)

If defense counsel is dealing with a person having legal 
custody of the minor who is also pro se, the statute indicates 
that defense counsel must deposit the funds directly into a 
“federally insured savings account that earns interest in the 
sole name of the minor.” (Emphasis added.)

If the funds are to be used to purchase an annuity, they 
must be paid directly to the annuity issuer, with the minor 
designated as the sole beneficiary of the annuity. 

Caution: Note that the statute requires the account to be 
set up in the minor’s name only. The parent(s) may not also 
be named on the account.

ORS 125.735, enacted in 2009, provides that minors may 
contract with banks or other financial institutions to establish 
a bank account, and that such contract is binding on the mi-
nor and may not be voided or disaffirmed by the minor based 
on the minor’s age or minority. 

3.  Notice. Counsel must then provide notice of the de-
posit to the minor and the person who entered into the settle-
ment on the minor’s behalf, by personal service or first-class 
mail.

4.  Funds Remain Untouched. The funds cannot be 
withdrawn or spent for any reason by any person, including 
the minor, unless under court order, the minor attains major-
ity, or the minor dies.

The overriding theme is to avoid situations in which the 
person having legal custody of the minor has an opportunity 
to mis-deposit the funds, err in the creation of the account, or 
take the funds from the minor’s account.

Practice Tip: Attorneys who represent the injured mi-
nor and the person having legal custody should document 
providing this important caution to the minor and the person 
having legal custody. It is not hard to envision claims against 
counsel and the person having legal custody if the minor’s 
funds are misappropriated during the period of minority.

The statute also provides that the signature on a settle-
ment agreement of a person in compliance with this statute 

is binding on the minor. Defendant’s attorney can assure the 
client that the claim is fully and completely extinguished. A 
person acting in good faith on behalf of the minor is not li-
able to the minor for any claim arising out of the settlement.

All in all, ORS 126.725 should assist attorneys in settling 
modest claims of minors without the expense and effort in-
volved in the establishment of conservatorships.

Brooks F. Cooper

Attorney At LAw

Thanks to Neil W. Jackson, Neil Jackson Attorney LLC, 
for his assistance with this article.
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